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STATEMENT OF QUESTIONS PRESENTED 


The questions presented by this appeal are: 


1. Was the court below correct in applying Maryland law in deter- 
mining the rights of a former husband and wife to a fund of $55,540.43, 
representing the net proceeds derived from the sale of the Maryland 
home of the parties held as tenants by the entireties, whichfundhad been 
held from prior to the institution of the action in the court below and for 
four years thereafter in the form of a check drawn on a District of Co- 
lumbia bank or cashier's checks issued by the same bank, payabletothe 
parties as tenants by the entireties, where the husband furnished all of 
the consideration resulting in the receipt of said $55,540.43, and had 
been granted a contested divorce from the bonds of matrimony on the 
grounds of the wife's desertion ? 


2. Was the court below correct in determining that § 16-409 of the 
District of Columbia Code (1961 Ed.), as construed in prior decisions 
of this Court, was not applicable in determining the rights of the parties 
to the fund of $55,540.43 ? 


3. Was the court below correct in rejecting appellant's contention 
that District of Columbia law was applicable to the division of said fund 
of $55,540.43, for the further reason that the strong public policy of this 
jurisdiction, enunciated in six prior decisions of this Court from 1922 
to 1962, and recognized by Congress in enacting § 16-409 in 1935 and 
reenacting said provisions as § 16-910 in 1963, that a breach of the mar- 
ital vows by a spouse who has contributed none of the consideration 
works an absolute forfeiture of her entire interest in jointly held prop- 
erty, preempted Maryland law? 


4. Was the court below correct in deducting from appellant's share 
the sum of $10,520.37 found to be the sum used to satisfy a lien of the 
United States Government for the unpaid personal income taxes of ap- 


(iii) 


INDEX 


STATEMENT OF QUESTIONS PRESENTED 
JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
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SUMMARY OF ARGUMENT 

ARGUMENT 


I. Where the husband furnished all the consideration for a fund 
of money located in the District of Columbia and held as ten- 
ants by the entireties from prior to the institution of an ac- 
tion with respect thereto until four years thereafter, and is 
awarded a contested divorce a vinculo matrimonii from his 
spouse for breach of her marital vows, the rule as enunci- 
ated by this Court on several occasions over a period of 
forty years that the wife forfeits her entire interest in said 
fund as of the date of the entry of the final divorce decree, 
should be applied, rather than the contrary law of the situs 
of the realty from which that fund was derived. ........... ea 8 


A. The fund was personalty. .... 2... ee eee eee weenie ic 28 


B. There was no agreement or intention that equitable con- 
version should not occur. 


C. The deed of appellee in 1946 was not consideration for 
an interest in the fund in the Riggs National Bank 


D. There is no conflict between Maryland and District of 
Columbia law in this case 


E. Appellee Procured the Property by Fraud and Misrep- 
resentation 


. Even if the property interest be deemed realty located out- 
side the District of Columbia, rather than intangible person- 
alty situated within the District of Columbia, the provisions 
of § 16-409 of the District of Columbia Code (1961 Ed.), and 
decisions of this Court, require as a matter of strong public 
policy that the interest of the guilty spouse, who has furnished _ 
no consideration for the acquisition of the property, be abso-__. 
lutely forfeited, the law of the situs of the realty to the con- 
trary notwithstanding. 


A. Forum Non Conveniens 
B. Applicability of § 16-409 


(tv) 


Domestic Relations Branch did not have jurisdiction 
over this case on December 20, 1961 


Substantive Law Under § 16-409 


As a matter of public policy and in the interest of uni- 
formity of decision, "the one lawfully entitled thereto” 
under § 16-409 should be determined under District of 
Columbia law, irrespective of the situs of the property 
involved 


Ill. In considering a motion for summary judgment, where one 
party submits affidavits and certified copies of documents 
under Rule 56(e), FRCP, and the other party does not re- 
spond with evidence meeting the criteria thereof, such non- 
qualifying evidence must be disregarded 


CONCLUSION 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


On October 30, 1964, the District Court entered a judgment which, 
as to Count 4 of appellant's Supplemental and Amended Complaint (JA 
6), held that the court lacked jurisdiction to consider the division of 
the net proceeds, to-wit, $55,540.43, held by the parties as tenants by 
the entireties, from the sale on October 17, 1961, of their home, as they 


were still married to each other. (Hardy v. Hardy, 235 F. Supp. 208, 
209 (D.C. D.C. 1964).) Appellant took an appeal from this judgment (U.S. 
App. D.C. No. 19,236), as did appellee (U.S. App. D.C. No. 19,242, dis- 
missed on October 26, 1965). 


On April 20, 1965, appellant was awarded a contested absolute di- 
vorce from appellee by the Circuit Court for Montgomery County, Mary- 
land, on the grounds of appellee's desertion (JA 13), which appellee did 
not appeal (JA 31). In view thereof, appellant moved the District Court, 
on April 9 and June 11, 1965, under Rule 60(b), FRCP, for relief from 
its judgment of October 30, 1964, with respect to Count 4, in conformity 
with the procedure where an appeal is pending. (Smith v. Pollm, 90 U.S. 
App. D.C. 168, 194 F.2d 349(1952)). The District Court, however, did 
"not deem it appropriate to act on this motion at this time”. (Order of 
June 28, 1965). These proceedings were then supplementally made a 
part of the record in this Court in Appeal No. 19,236, which had been 
filed and docketed on March 19, 1965. 


On December 15, 1965, in deciding Appeal No. 19,236, this Court 
held: 


"This cause came on to be heard on the record on 
appeal from the United States District Court for the 
District of Columbia, and was argued by counsel. 


"This court being in general agreement with the 
judgment below and the reasons stated therefor by the 
District Court, it is 


"ORDERED and ADJUDGED by this court that the 
judgment of the District Court appealed from in this 
cause be, and it is hereby, affirmed.” 


On December 20, 1965, appellant moved this Court to modify its 
judgment of December 15, 1965, to make it absolutely clear that the Dis- 
trict Court could consider as "consistent with the opinion and judgment 
of this Court" a renewal of appellant's 60(b) motion with respect to the 


fund of $55,540.43. (Rule 27(c), U.S. App. D.C. Rules). On January 5, 
1966, this Court modified its judgment of December 15, 1965, and or- 
dered: ! 

"This cause came on to be heard on the record on 


appeal from the United States District Court for the 
District of Columbia, and was argued by counsel. 


"This court being in general agreement with the 
judgment below and the reasons stated therefor by the 
District Court, it is 


"ORDERED and ADJUDGED by this court that the 
judgment of the District Court appealed from in this 
cause be, and it is hereby, affirmed without prejudice 
to renewal of appellant's motion under Rule 60(b) Fed. 
R. Civ. P., filed in the District Court." 


On January 10, 1966, after the mandate in Appeal No. 19,236 had 
been filed in the court below, appellant renewed his 60(b) motion and 
also moved for summary judgment in his favor under Rule 56, FRCP, in 
the amount of $55,540.43. (JA 16) After "protracted oral arguments" 
on these motions on February 8, 1966, the District Court on February 
23, 1966, entered its Memorandum and Order which vacated its judgment 
of October 30, 1964, with respect to Count 4, and ordered that the fund 
of $55,540.43 be apportioned $22,510.33 to appellant and $33,030.40 to 
appellee, after deducting $10,520.37 from appellant's share. (JA 38) 
The decision of the court below is reported at 250 F. Supp. 956. 


Appellant timely filed a Notice of Appeal on March 3, 1966, from so 
much of the February 23, 1966, judgment which awarded appellee the 
sum of $33,030.40. (JA 42) This Court has jurisdiction pursuant to the 
provisions of 28 U.S.C.A. § 1291. 


STATEMENT OF THE CASE 


Appellant and appellee were married in 1939 (JA 10), and were liv- 
ing together as husband and wife in 1942 in an apartment at the West- 


chester in the District of Columbia (JA 18). During appellant's short 
absence from this city on June 16, 1942, appellee left the Westchester 
apartment and, without the knowledge or consent of appellant, removed 
therefrom all of the furniture and household effects belonging to appel- 
lant. On July 6, 1942, appellant wrote to appellee stating that he would, 
among other things, "buy a good, first-class home for us, of a kind and 
in a community which will be pleasing and suitable to you. The title will 
be held so that it will be yours upon my death." (JA 18) In response to 
this letter, appellee orally agreed to end her desertion, to resume and 
continue marital relations with appellant, and to perform and discharge 
fully her marital duties. (JA 19) Appellee moved into appellant's small- 
er apartment at the Westchester with him in August 1942. Appellant then 
purchased, with his funds, a house in Kenwood, Maryland, to be used as 
the marital domicile, placing title in the name of appellee, and the par- 
ties moved from the Westchester to that home on September 21, 1942. 
(JA 20) 


In 1946, through a straw, title to the home was placed in the names 
of both appellant and appellee as tenants by the entireties. Following 
increased marital difficulties, a contract for the sale of the home was 
executed by the Hardys in September 1961. (JA 31) 


Settlement on the aforesaid contract for sale of the home was ef- 
fected on October 17, 1961. On that date, a check for the net proceeds 
of said sale in the amount of $55,540.43, drawn by Conroy & Williams, 
settlement attorneys, on The Riggs National Bank of Washington, D. C., 
was made payable to the Hardys as tenants by the entireties, pur- 
suant to an agreement, which check was entrusted to Michael F.X. 
Dolan, Esquire, appellee's attorney. (JA 31) The action in the 
court below was instituted on December 20, 1961. ‘In December of 
1961,! Riggs cashed this check, issuing to the Hardys, again as tenants 


1 December 27, 1961. (Tr. 71 (October 19, 1964)). 


by the entireties, six cashier checks drawn on that bank" (five for $9,- 
256.73 each and one for $9,256.78). (JA 31) Pursuant to appellee's pe- 
tition, the Circuit Court for Montgomery County, Maryland, on June 20, 
1962, ordered that these six cashier's checks be received by the Clerk 
of that Court, "there to remain until further Order". (JA 13) By Or- 
der dated November 9, 1965, that same Maryland court directed that 
said cashier's checks be delivered by the Clerk to Barry H. Helfand, 
Esquire, appointed as trustee for that purpose, and that said trustee 
shall: 
™%* -&« * deposit said checks in Federally insured banks» 

or savings institutions in denominations not to exceed 

$10,000.00 in any one institution, said funds there to 

remain until final determination of the case of Hardy 

v. Hardy, et al, now pending in the U.S. District Court 

for the District of Columbia, and being specifically de- 

scribed as Civil Action No. 4075-61, and 


"The said Barry H. Helfand, Esq., is authorized to 
endorse said checks on behalf of the payees thereof, | 
collect and deposit the proceeds, as aforesaid, and to 
pay under Order of Court to the party or parties enti- 
tled thereto in accordance with final judgment in said 
Civil Action No. 4075-61, upon giving to said Bank and 
parties to this cause ten days written notice prior 
thereto, * * *" (JA 15) 


Meanwhile, on April 20, 1965, after a contested trial on the merits, 
the Circuit Court for Montgomery County, Maryland, entered a Decree 
granting appellant a divorce a vinculo matrimonii from appellee on the 
grounds that she "abandoned and deserted" appellant, "which abandon- 
ment and desertion has continued uninterruptedly for more than eighteen 
months, is deliberate and final," and dismissed appellee's Cross Bill 
for divorce from the bonds of matrimony. (JA 13) The abandonment 
and desertion of appellee was found by the Maryland court to have com- 
menced on October 10, 1961. (JA 10) Appellee took no appeal from 
the entry of that Decree. (JA 31) 


STATUTES AND RULES INVOLVED 


Section 16-409 of the District of Columbia Code (1961 Ed.) provided: 


"Upon the entry of a final decree of annulment or 
divorce a vinculo, in the absence of a valid antenuptial 
or postnuptial agreement in relation thereto, all prop- 
erty rights of the parties in joint tenancy or tenancy by 
the entirety shall stand dissolved and the court, in the 
same proceeding in which such decree is entered, shall 
have power and jurisdiction to award such property to 
the one lawfully entitled thereto or to apportionthesame 
in such manner as shall seem equitable, just, and rea- 
sonable." 


Rule 56(e), Federal Rules of Civil Procedure, provides: 


"Supporting and opposing affidavits shall be madeon 
personal knowledge, shall set forth such facts as would 
be admissible in evidence, and shall show affirmatively 
that the affiant is competent to testify to the matters 
stated therein. Sworn or certified copies of all papers 
or parts thereof referred to in an affidavit shall be at- 
tached thereto or served therewith. The court may per- 
mit affidavits to be supplemented or opposed by deposi- 
tions, answers to interrogatories, or further affidavits. 
When a motion for summary judgment is made and sup- 
ported as provided in this rule, an adverse party may 
not rest upon the mere allegations or denials of his 
pleading, but his response, by affidavits or as otherwise 
provided in this rule, must set forth specific facts show- 
ing that there is a genuine issue for trial. If he does not 
so respond, summary judgment, if appropriate, shall be 
entered against him.” 


STATEMENT OF POINTS 


The District Court erred as a matter of law in ordering that appel- 
lee was entitled to any portion of the $55,540.43 involved herein. 


SUMMARY OF ARGUMENT 


1. Where the husband furnishes all the consideration for a fund of 
money located in the District of Columbia and held as tenants by the en- 
tireties from prior to the institution of an action with respect theretoun- 
til four years thereafter, and is awarded a contested divorce a vinculo 
matrimonii from his spouse for breach of her marital vows, the rule as 
enunciated by this Court on several occasions over a period of forty 
years that the wife forfeits her entire interest in said fund as ‘of the date 
of the entry of the final divorce decree, should be applied, rather than 
the contrary law of the situs of the realty from which that fund was de- 
rived. 


2. Even if the property interest be deemed realty located outside 
the District of Columbia, rather than intangible personalty situated with- 
in the District of Columbia, the provisions of § 16-409 of the District of 


Columbia Code (1961 Ed.), and decisions of this Court, requireasa mat- 
ter of strong public policy that the interest of the guilty spouse, who has 
furnished no consideration for the acquisition of the property, be abso- 
lutely forfeited, the law of the situs of the realty to the contrary notwith- 
standing. ; 


3. In considering a motion for summary judgment, where one party 
submits affidavits and certified copies of documents under Rule 56(e), 
FRCP, and the other party does not respond with evidence meeting the 
criteria thereof, such non-qualifying evidence must be disregarded. 


ARGUMENT 


I. 


Where the husband furnishes all the consideration for a fund of 
money located in the District of Columbia and held as tenants by the 
entireties from prior to the institution of an action with respect thereto 
until four years thereafter, and is awarded a contested divorce a vin- 
culo matrimonii from his spouse for breach of her marital vows, the 
rule as enunciated by this Court on several occasions over a period of 
forty years that the wife forfeits her entire interest in said fund as of 
the date of the entry of the final divorce decree, should be applied, 
rather than the contrary law of the situs of the realty from which that 
fund was derived. 


A. The fund was personality. 


Appellant's sworn statements that he contributed the entire consid- 
eration for the acquisition of the home in Kenwood, Maryland, and made 
all payments of principal, interest, insurance, taxes, repairs, improve- 
ments and additions to the property, are uncontroverted. (JA 17) Tes- 
timony and sixteen exhibits received in evidence at the trial on October 
19, 1964, showed payments by appellant with respect to said property 
totaling $51,540.42. (Tr. 41-47) No evidence meeting the prerequisites 
of Rule 56(e), FRCP, was ever brought forward by appellee to show that 
she contributed any funds toward this property. As appellee contributed 
no consideration toward the realty, she likewise must be held to have 
contributed nothing toward the net proceeds from the sale thereof. 


When the action in the court below was instituted on December 20, 
1961, the home had already been sold two months earlier on October 17, 
1961. The net proceeds from the sale in the amount of $55,540.43 were 
represented by a check dated October 17, 1961, drawn on The Riggs Na- 


tional Bank of Washington, D. C., by Conroy & Williams payable to the 
Hardys as tenants by the entireties pursuant to an agreement of that 
date. (JA 31). 


On December 27, 1961, this check was converted into six cashier's 
checks each payable to the Hardys as tenants by the entireties which, on 
or about June 20, 1962, were left by appellee's attorney with the Clerk 
of the Circuit Court for Montgomery County, Maryland, pursuant to its 
order. (JA 31) Pursuant to that Court's order dated November 9, 1965, 
an appointed trustee deposited each of those cashier's checks in a sepa- 
rate savings account so that the fund of $55,540.43 could earn interest 
for the first time. (JA 14) 


When appellee was found by the Circuit Court for Montgomery 
County, Maryland, in its Decree of April 20, 1965 (JA 13), and previous 
thereto in its Memorandum Opinion (JA 9), to have deliberately and 
finally abandoned and deserted appellant on October 10, 1961, and a di- 
vorce from the bonds of matrimony was awarded appellant and appellee's 
cross-bill for divorce was denied, appellee having contributed none of 
the consideration which resulted in the fund of $55,540.43, her entire in- 
terest therein was absolutely forfeited. (Schultze v. Schultze, 112 U.S. 
App. D.C. 162, 300 F.2d 917 (1962); Marshall v. Marshall, 81 U.S. App. ° 
D.C. 404, 160 F.2d 6 (1947); Oxley v. Oxley, 81 U.S. App. D.C. 346, 159 
F.2d 10 (1946); Richardson v. Richardson, 712 App. D.C. 67, 112 F.2d 19 
(1940); Osborne v. Osborne, 59 App. D.C. 288, 40 F.2d 800 (1930); Moore 
v. Moore, 51 App. D.C. 304, 278 Fed. 1017 (1922).) "* * * as the District 
Court accorded full faith and credit to the Maryland divorce judgment of 
March 22, 1960, we hold that in this case the forfeiture of the wife's in- 
terest in the property became effective as of that date." (Schultze v. 
Schultze, supra, at 112 U.S. App. D.C. 164, 300 F.2d 919.) 


Desertion and abandonment constitute a breach of the marital vows 
requiring forfeiture of appellee's interest. (Oxley v. Oxley, supra; Rich- 
ardson v. Richardson, supra.) 
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At all times from prior to the commencement of the action in the 
court below, the $55,540.43 was personal property. From the date of 
the Contract of Sale for the home, September 1961, the doctrine of eq- 
uitable conversion had converted the vendors' interest under said con- 
tract to personalty. (Wm. Skinner & Sons' Ship-Bldg. & Dry-Dock Co. 
v. Houghton, 92 Md. 68, 48 Atl. 85 (1900); 19 Am. Jur., Equitable Con- 
version, § 15, p. 15.) 


The original single check for $55,540.43, and the six cashier's 
checks, were all drawn on a Washington bank and, therefore, the fund 
was, at all times material hereto, on deposit in the District of Columbia. 
It has no bearing on this case: (1) that the cashier's checks were left 
with the Maryland court six months later, or (2) that the Marylandcourt 
ultimately ordered these cashier's checks deposited to earn interest. 
With respect to the former irrelevancy, itis noted that a cashier's check 
is a bill of exchange drawn by the bank upon itself. An ordinary check 
is drawn on one other than the drawer, while in a cashier's check both 
the drawer and the drawee are the same. ''A cashier's check is a pri- 
mary obligation of the bank, rather than the depositor, as in the case of 
an ordinary check, and a promise to pay which ordinarily cannot be 
countermanded. It is issued by the authorized officer ofa bank, directed 
to another person, evidencing the fact that the payee is authorized to de- 
mand and receive ftom the bank, upon presentation, the amount of mon- 
ey represented by the check.” (10 Am. Jur. 2d, Banks, § 544, p. 518.) 
As to the latter irrelevancy, appellee's interest was forfeited upon the 
entry of the divorce decree, April 20, 1965, which preceded by seven 
months the deposit of the cashier's checks in interest bearing accounts 
by the Maryland trustee on or about November 20, 1965. (Schultze v. 
Schultze, supra.) 


It is respectfully submitted, therefore, that said $55,540.43, being 
intangible personalty from prior to the commencement of this action, 
and the situs thereof at all times material hereto having been within the 
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District of Columbia in The Riggs National Bank of Washington, D. C., 
the court below erred when it applied Maryland lawto the division there- 
of. As discussed post (pp. 23-28), appellant contends that § 16-409 
should have been applied by the lower court, which provides that at the 
time of the divorce "all property rights" by the entireties "shall stand 
dissolved", and "such property" shall be awarded "'to the one lawfully 
entitled thereto". The word "all" must necessarily encompass intangi- 
ble personalty, and "the one lawfully entitled thereto" as a matter of law 
is appellant solely. If this court agrees with the court below, however, 
that § 16-409 is not applicable to the case at bar, and that Schultze, as 
well as Scholl v. Scholl, 80 U.S. App. D.C. 292, 152 F.2d 672 (1945), and 
Heath v. Heath, 89 U.S. App. D.C. 68, 189 F.2d 697 (1951), do not stand 
for the proposition that such statute must be applied by the lower court 
irrespective of where the divorce was obtained, appellant then contends 
that this court, having extended Moore, Osborne, Richardson, Oxley and 
Marshall, all of which involved the marital home of the parties only, to 
commercial real estate in Schultze, the doctrine of those cases, aside 
from the statute, must now be held to encompass intangible personalty. 
The argument made in Schultze by the undersigned against the enlarge- 
ment of the scope of Moore was rejected by this Court, and now, even if 
this Court holds that § 16-409 is not applicable where a foreign divorce 
has been obtained, the inescapable conclusion is that the Moore doctrine 
is equally applicable to intangible personalty. To hold otherwise would 
be to create one rule with respect to the type of joint property that may 
be divided in cases adjudicated by the Domestic Relations Branch of the 
District of Columbia Court of General Sessions incident toa divorce pro- 
ceeding, and another rule for cases not involving the awarding of a di- 
vorce. Such an incongruity should not be sanctioned. 


Appellant further contends that the trial court erroneously found the 
last sentence of the October 17, 1961, agreement not to be ambiguous, 
and erroneously held appellant's pleading to be controlling in the relief 
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sought therein. When the action in the court below was filed December 
20, 1961, and amended on July 9, 1962, appellant was appearing pro se. 
Appellant's Pre-Trial Statement filed April 20, 1964, by counsel, une- 
quivocally states that ''The subject of the fourth claim is the $55,540.43 
in the Riggs Bank, represented by the cashier's checks."" (p. 3.) There 
can be no doubt that in actuality the dispute herein is over the sum of 
$55,540.43, and that a prayer '* * * to convey to the plaintiff by appro- 
priate deed all of her right, title and interest" in real estate is mean- 
ingless. Appellant requests this Court to look to the facts of this case 
as governed by the appropriate legal principles to decide the merits of 
this controversy, and not to be swayed by the inept characterization of 
the relief prayed for by appellant. It is evident from the order entered 
by the court below on February 23, 1966, that the property rights adju- 
dicated were as to the fund of $55,540.43, and not realty. (JA 38) 


B. There was no agreement or intention that equitable con- 
version should not occur. 


The district court held that the contract for sale of the property for 
money, and the subsequent actual payment of the money, effected no 
change of the property to personalty, as would have occurred pursuant 
to the doctrine of equitable conversion. This result was reached by con- 
struction of an agreement between appellant and the settlement agent of 
the purchaser, and of appellant's complaint. 


The court said: 


. - - in September, 1961, . . . a contract for the sale of 
the Kenwood house was executed by the husband and wife. 
. . - The house was sold on October 17, 1961. There was 
an agreement dated October 17, 1961, between Mr. and 
Mrs. Hardy that payment for the property would beinthe 
form of a check made ‘to the Hardys as tenants by the en- 
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tireties, and it was further stated that the agreement was 
"without prejudice to the respective rights of Russell Har- 
dy, Sr. and Elisabeth C. Hardy." 250 F. Supp. 958. 


The agreement, in full, reads as follows: 


Conroy and Williams and Russell Hardy Sr. agree 
that the check in payment for property 6400 Brookside 
Drive, Kenwood, Maryland, is to be made to Russell Har- 
dy, Sr. and Elisabeth C. Hardy as tenants by the entire- 
ties. This agreement is without prejudice to the respec- 
tive rights of Russell Hardy Sr. and Elisabeth C. Hardy. 


The court construed the phrase "without prejudice" inthis agreement 
to mean that the parties intended "to retain their respective rights as if 
no sale had taken place". This construction is completely refuted byan- 
other document providing that the contract of sale should not ‘workacon- 
version of the real estate, the specific language, which was rejected by 
appellant, being that the property should remain "as if no sale had been 


made". (JA 21) This proposed stipulation was urged upon appellant a 
few days before the contract for sale of the property was signed, and as 
appellee's condition for adding her signature to the contract. Appellant 
refused, however, and this proposed stipulation, with its denial of con- 
version, was never made. 


The contract of sale, which was made on September 17, 1961, about 

a month before settlement and consummation of the transaction, provided 
for a consideration in money. It contained no language negativing equit- 
able conversion. By equitable conversion, therefore, as of September 
17, 1961, the property ceased to be real estate and became personalty. 

Peter v. Beverly, 35 U.S. 532 (1836) | 

Griffith v. Stewart, 31 App. D.C. 29 (1908) 

Marden v. Hopkins, 47 App. D.C. 202 (1918) 

Liberty Nat. Bank v. Smoot, 135 F. Supp. 654 (1955) 

West's Maryland Law Encyclopedia, Conversion, 

Vol. 5, pp. 553 et seq. 
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The rights of the parties referred to in the agreement of Octobe1 
17, 1961, were therefore rights in and appertaining to personal proper- 
ty — the money to be received and which was actually received on Octo- 
ber 17, 1961, pursuant to the contract of sale, and after delivery to the 
purchaser of a deed for the real estate and the recording thereof. 


It is doubtful that appellee was a party to the agreement of October 
17. Only appellant and the agent of the purchaser were named as par- 
ties. Without any request or desire of appellant or the agent, however, 
appellee added her signature to the agreement. The only subject of the 
agreement was the designation of the payees of the check to be received. 
The purpose and effect of requiring the settlement agent to make one 
check and to designate the parties ''as tenants by the entireties", was to 
protect the claim of appellant by precluding the agent from inadvertent- 
ly and improperly dividing the money by making and delivering individ- 
ual checks for parts of the fund to each of the parties. The agreement 
was incidental to an agreement between appellant and appellee and her 
attorney, namely, that when the check for the $55,540.43 was received 
from the purchaser, the money would be deposited in interest bearing 
savings accounts. (JA 27; Pltf Exs 2, 3) The no-prejudice clause meant 
simply that the designation of the parties as "tenants by the entireties" 
in the main check should not prejudice the claim being made by appellant 
to ownership of the entire fund, nor prejudice the contention of appellee 
to the contrary. 


Missouri v. Chicago, etc. R.R. Co., 241 U.S. 533 (1916) 

Morse v. Bragg, 71 U.S. App. D.C. 1, 107 F.2d 648 
(1939) 

Edwards v. James Stewart Co., 82 U.S. App. D.C. 123, 
160 F.2d 935 (1947) 


The court also held that an intention of appellant to negate equitable 
conversion was shown by construction of a prayer of his Supplemental 
and Amended Complaint, asking that appellee be declared a trustee of the 
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"title and interest which she now holds in said real estate". This con- 
struction of the complaint is refuted by the pre-trial order, which states 
that appellant asked for a judgment that appellee be declared a trustee 
of "the proceeds of the sale" of the real estate. As stated by Rule 16 of 
the Federal Rules of Civil Procedure, the Order "controls the subsequent 
course of the action". 


In all of the material factual allegations of the complaint, the sub- 
ject matter of the action was referred to, not as real estate, but as mon- 
ey, the $55,540.43, and the proceeds of the sale of real estate. (JA 1) 
Description in a prayer of the complaint of the subject matter as real 
estate, was therefore palpably wrong and a mere clerical mistake. 


The Supplemental and Amended Complaint was filed on July 9, 1962. 
At that time the real estate had long since been conveyed to the purchas- 
er by deed delivered to him on October 17, 1961; the money in payment 
therefor had been received from the purchaser on October 17, 1961, in 


the form of a check on the Riggs National Bank in the District of Colum- 
bia; on December 27, 1961, this check had been converted into six cash- 
ier's checks on that bank, for making deposits thereof in interest bear- 
ing savings accounts, pursuant to an agreement with appellee; because, 
however, of refusal of appellee to perform this agreement, the money 
remained in the Riggs Bank until November 1965. Hence, onJuly 9, 1962, 
there had been an actual conversion of the real estate to money for nine 
months. No change was subsequently made. 


The court disregarded these facts, the factual allegations of the 
complaint and the pre-trial order, and construed the complaint by im- 
properly considering only a fragment of an immaterial and unimportant 
part. This Court has recognized that the prayer of a complaint is its 
least important part, in fact is virtually surplusage. Keiser v. Walsh, 
73 U.S. App. D.C. 167, 118 F.2d 13 (1941). Rule 54(c) of the Federal 
Rules of Civil Procedure is to the same effect, i.e: "* * * every final 
judgment shall grant the relief to which the party in whose favor it is 


16 


rendered is entitled, even if the party has not demanded such relief in 
his pleading." In Kasishke v. Keppler, 158 F.2d 809, 811 (10th Cir. 
1947), the Court, speaking of the construction of a complaint, said: ''The 
true construction of an instrument, however, cannot be ascertained by 


lifting a single phrase, sentence or even paragraph out of its natural 
setting and considering it alone. The instrument must be considered 

as a whole, and only in that way can its true intent and import be ascer- 
tained." See, also, Machado v. McGrath, 90 U.S. App. D.C. 70, 193 F.2d 
706, 708 (1951). 


C. The deed ofappellee in 1946 was not consideration for 
an interest in the fund in the Riggs National Bank 


The district court held that appellee had given consideration for her 
interest in the tenancy by the entirety and was entitled to half the pro- 
ceeds of sale. The "consideration" found by the court was the convey- 
ance of property which appellee had received in 1942 as part of a recon- 
ciliation after her desertion of appellant. 


The evidence showed that in June 1942, after about three years of 
marriage, appellee, taking advantage of a short business absence of ap- 
pellant from their home in the Westchester Apartments, surreptitiously 
removed all of his household property to a warehouse, and she likewise 
departed and disappeared. (JA 23) Appellant then moved to a small 
and less sumptuous apartment, and, because of a replevin suit, appellee 
promptly returned the furniture. (JA 24) Appellant sought a reconcil- 
iation with appellee. He testified that he asked her to return, and said 
he would buy a home for them, the title to which should be in their name: 
as tenants by the entirety. This purpose was also stated by appellant in 
a letter to appellee, dated July 6, 1942, saying in part, "I will buya good, 
first-class home for us, of a kind and in a community which will be 
pleasing and suitable to you. The title willbe held so that it will be yours 
upon my death." (JA 18, 24) 
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To this appellee agreed, and they then located and decided to buy 
the Kenwood property. The unsigned contract of sale, prepared by the 
seller of the property for the signature of appellant, by mistake provided 
for title to be inthe name of appellee. Appellant testified that he and his 
wife had "the understanding that she was a trustee and that at any time 
that it should become necessary or appropriate, she would transfer that 
title as I should direct."" (JA 40) Appellant and appellee, however, 
agreed that placing the property inthe name of appellee was contrary to 
what was intended, and that the real intention would be effected by in- 
serting in the contract after the name of appelle, the words "as trustee". 
Appellee herself, therefore, typed those words following her name in the 
contract. As thus, corrected, the contract was signed by appellant and 
appellee. (JA 24-25) 


In 1946 the discontent of appellee again appeared, and she informed 
appellant she wanted a divorce from him, wanted to be entirely independ- 
ent and married to no one. Appellant therefore requested that she car- 
ry out the agreement and trust, by executing a deed conveying 'the prop- 
erty to him individually. (JA 25) She refused, and appellant filed an 
action for recovery of the property. Appellee contested the suit and in 
August 1946, locked Appellant out of his home; thereby deserting him 
for the second time. In the following April, however, she proposed a 
reconciliation, which was accepted by appellant with the understanding 
that record title to the property should be in their names as tenants by 
the entirety. This was accomplished by Appellee making a deed to a 
third party, who made a deed to appellant and appellee as tenants by the 
entirety. (JA 26) The deed of appellee to the intermediary was the 
transaction designated by the district court as the consideration 
given by appellee for an interest in the fund in the Riggs Bank. Prior 
to these deeds, appellant had made payments on the property of more 
than $13,000, and appellee none. (Pltf's Exs 13-20, 22-24, inclusive.) 


On October 10, 1961, appellee again deserted appellant, for the third 
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and final time; as before, taking advantage of his absence to surrepti- 
tiously remove and secrete his household property. Thus, as a matter 
of law, appellee defaulted on her promises of 1942 and 1946 not to again 
desert appellant. On April 20, 1965, appellant was awarded a divorce 
from appellee for desertion. (JA 14) 


None of this evidence was disputed. The contract of sale, the deed 
to appellee, and the deed from appellee and her straw, were not in evi- 
dence. If for this reason there is no competent evidence of the convey- 
ances, there is no evidence at all of the consideration claimed by appel- 
lee. 


The consideration from appellee for the title conferred on her in 
1942, was her promises of reconciliation with appellant and not to repeat 
her desertion of him, to live peaceably with him thereafter, that the prop- 
erty should be a permanent home for appellant, and that as a trustee she 
would apply it to these purposes for the benefit of appellant. 


The promises made in 1942 to do merely what appellee was required 


by law and equity to do, were no consideration for any interest in the real 
estate received by her at that time. (Littlepage v. Neale Co., 34 App. 
D.C. 257 (1910).) For stronger reason, her partial performance in 1946 
of the promises, in the reconciliation after the second desertion, repre- 
sented by her deed to the straw party and the deed of that party to ap- 
pellant and appellee as tenants by the entirety, was no consideration for 
half or any other part of the fund in the Riggs Bank. 


D. There is no conflict between Maryland and District of 
Columbia law in this case. 


The court below decided that as the money was fictitiously real es- 
tate and fictitiously in Maryland, the rights of the parties should be de- | 
termined according to the law of Maryland; and that therefore appellee 
was entitled to half the fund, without regard to her conduct; and irre- 
spective that under District of Columbia law the entire interest would 
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be awarded to appellant. Assuming that the lower court was thus re- 
quired to substitute and accept these fictions for reality, Maryland law 
required no award to appellee. 


Where the courts of one state apply the law of another, only the sub- 
stantive law of the other state is applied. As to all other matters, in- 
cludingthe rules of evidence, presumptions, inferences, sufficiency of 
evidence, etc., the law of the forum controls. Wells v. Simonds Abra- 
sive Co., 345 U.S. 514 (1953); John Hancock Co. v. Yates, 299 U.S. 178 
(1936); Central Vermont R. Co. v. White, 238 U.S. 507, 511 (1915); Rowe 
v. Pennsylvania Greyhound Lines, 231 F.2d 922 (2nd Cir. 1956); Atlantic 
Coast Line v. Dixon, 207 F.2d 899, 902 (5th Cir. 1953); Restatement, 
Conflicts, sec. 595(2); Handbook of the Conflict of Laws, H. F. Goodrich, 
4th ed. 1964, sec. 80, p. 142. 


There is no material, if any, difference between the substantive law 
of Maryland and the District of Columbia applicable to this case. As to 
Maryland law, the district court said: 


The Maryland courts have held that, where a husband 
purchases property but title thereto is taken in the | 
wife's name, there is a rebuttable presumption on that 
the conveyance was intended as a gift or advancement 
to the wife, ... 


Nevertheless, under Maryland law, absent a showing of 
fraud, coercion, misrepresentation or undue fluence 
at that time of the transaction, placing title in an estate 
by the entirety works as an absolute gift to the non-pay- 
ing spouse of an equal interest. (Emphasis puppies) 
250 F. Supp. 961. 


For this proposition the district court cited Anderson v, Anderson: 
215 Md. 483, 138 A.2d 880 (1958); Brell v. Brell, 143 Md. 443, 450, 122 
A. 635 (1923); Reed v. Reed, 109 Md. 690, 72 A. 414 (1909). 


In Reed, the leading and only authoritative case, real estate pur- 
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chased by a wife with her own funds, was conveyed to herself and hus- 
band as tenants by entirety. Thereafter they were divorced and the wife 
sued to recover the entire interest. The Court of Appeals made no deci- 
sion of the case on the merits, but returned it to the trial court "in or- 
der that ... the parties may have an opportunity to offer additional evi- 
dence... reflecting upon the question of fraud, coercion, or undue in- 
fluence in the procurement of the deed..." The Court, however, stated 
the rule for decision of such cases on the merits as follows: 

It has been repeatedly held by this court that if a wife 

gives to her husband property belonging to her separate 

estate ... m the absence of proof that it was given to 

him to be held in trust for her use .. . it will be pre- 


sumed that it was intended as an absolute gifttohim... 
(p. 415) 


... it is clear from the decisions of this state that 
where a wife during coverture voluntarily, and without 
any fraud or undue influence on the part of the husband, 
conveys her property to him, the effect of a decree of 
divorce is not to vest in her an equitable title to such 
property. (p. 415) (Emphasis supplied) 


In the Brell and Anderson cases, wives sued to recover from hus- 
bands, from whom they had not been divorced, interests in estates by the 
entirety. No claim or evidence of fraud, coercion, misrepresentation, 
undue influence or inequitable conduct, was made in either case. For 
this reason, the court declined to award to the wives any special inter- 
est which they had claimed. These cases are authority, therefore, only 
for the proposition that where nothing appears but ownership by the en- 
tirety, the respective contributions of the parties is immaterial. 


The doctrine of restitution of property acquired or retained by 
wrongdoing, announced in the Reed case, was not new or peculiar to 
Maryland. It is (with the remedy of constructive trust) the basic and 
familiar principle of the greatest, most essential and salutary part of 
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equitable jurisdiction, and is in full force and effect in the District of 
Columbia. Osin v. Johnson, 100 U.S. App. D.C. 230, 243 F.2d 653 (1957); 
Mandley v. Backer, 73 U.S. App. D.C. 412, 121 F.2d 875 (1941). It is 
precisely the same principle of restitution that was applied by the United 
States District Court for the District of Columbia and this Court in the 
Moore, Osborne, Richardson, Oxley and Schultze cases, in awarding to 
husbands the entire interest in estates by the entirety. 


It is the same principle stated in the cases cited and relied on by 
this Court in Moore, Osborne and Richardson, i.e., Dickerson v. Dick- 
erson, 24 Neb. 530, 39 N.W. 429 (1888); Brison v. Brison, 75 Cal. 525, 
17 P. 689 (1888); Brixel v. Brixel, 230 Dl. 441, 82 N.E. 651 (1907), and 
Evans v. Evans, 118 Ga. 890, 45 S.E. 612 (1903); described in Dickerson 
as follows: "A party who, by means of the confidential relations between 
the parties, by deceit and imposition obtains property of the other, will 
be compelled, in a proper case, by a court of equity, to restore the same 
to the party injured." (24 Neb. 532, 39 N.W. 429.) 


In the Reed case the Court of Appeals of Maryland stated no rule of 
evidence by which, and stated no facts from which fraud, coercion, un- 
due influence, misrepresentation or inequitable conduct should be deter- 
mined. As stated, the case was returned to the trial court to enable the 
parties to offer such evidence. 


What constitutes fraud, misrepresentation, etc., and what facts prove 
it, are matters of evidence for the court or jury in each case, including 
those in which the substantive law of another State is to control. On 
these matters of evidence therefore District of Columbia law was con- 
trolling in this case. Stein v. Treger, 86 U.S. App. D.C. 400, 182 F.2d 
696 (1950); New York Title & Mortgage Co. v. Hutton, 63 U.S. App. D.C. 
266, 71 F.2d 989 (1934); McDermott v. John Hancock Co., 255 F.2d 562 
(8rd Cir. 1958). 


Purporting to follow Maryland law, the district court held that no 
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fraud of appellee would be sufficient for restitution of the property to 
appellant except that which had occurred "at the time of the transaction", 
i.e., execution of the deed; whereas this Court has held in the Moore, 
Osborne and other cases that fraud and misrepresentation is shown by 
the desertion or adultery of a wife occurring after the acquisition, and 
is sufficient for restitution of the entire interest in the property to the 
husband. This is a difference between the decision of the court below 
and prior decisions of this Court, as to the sufficiency of the evidence of 
fraud, inferences, etc., in such cases, as to which the district court was 
subject solely to District of Columbia law as declared by this Court. 


E. Appellee Procured the Property by Fraud and Misrepresentation 
Appellee was guilty of fraud and misrepresentation in the procure- 

ment and retention of her interest inthe property. Her interest origi- 

nated in a reconciliation after a desertion of appellant in 1942. (JA 23) 


In that reconciliation the property was conveyed to appellee on her ex- 
press promise that it would be held by her as trustee for appellant and 
for use as a permanent home for both; and on the condition arising as 
a matter of law from appellant's forgiveness of the desertion, that she 
would not repeat the desertion. (JA 24-25) Appellant relied on these 
promises and representations, and without them would not have pur- 
chased the property and made the conveyance to her. (JA 40-42) Sub- 
sequent events showed that appellee at that time had no intention of 
honoring the promises and representations. In 1946 she again de- 
serted appellant. (JA 26) 


A second reconciliation occurred in May 1947. In that reconcilia- 
tion the title to the property was changed to an estate by the entirety, 
as an assurance for its use as a permanent home; and appellee re- 
ceived her interest, as before, on the condition that she would not re- 
peat the desertion. Subsequent events again showed that appellee at 
that time had no intention of honoring the promises and representa- 
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tions. Immediately appellee began a kindred deceit in matters of 
property, which revealed her lack of honest intention — a systematic 
practice of surreptitiously diverting a large part of money entrusted 

to her by appellant for family purposes, and secretly purchasing shares 
of stock, which were held for her by stockbrokers, and concealed from 
appellant until accidentally discovered by him in 1961. About $40,000 
of appellant's earnings were appropriated in this way. (Pl. Exs. El, 
E2, E3) The district court found these facts to be true, declared ap- 
pellee a constructive trustee and ordered restitution to appellant. 

(235 F. Supp. 210) 


Coincident with a severe fall in appellant's income and his finan- 
cial embarrassment beginning in 1958, appellee's discontent returned; 
and on October 10, 1961, she deserted him for the third time, taking 
advantage (as before) of his absence to remove and conceal the house- 
hold property. For the desertion appellant was awarded a divorce on 
April 20, 1965, the Court saying in part: 


The evidence further discloses that the wife had pre- 
viously left her husband's domicile in 1942 and again 
in 1946 and that each time the husband would take her 
back and, in the Court's view, with an honest effort 

to reconcile their differences and to resume the mari- 
tal relation. In 1942, following a separation, the hus- 
band purchased a home in the exclusive neighborhood 
of ''Kenwood", where they lived until the wife left the 
joint home on October 10, 1961. According to his tes- 
timony, she removed everything from the home except 
carpets, window drapes, books and a few chairs - ap- 
proximately "one van load" as he described it. The: 
wife concedes that the furniture removed was substan- 
tial since the apartment to which she moved was too. 
small to accommodate all of the furniture and she, | 
therefore, was required to put the majority of it in | 
storage. There is some disagreement over the source 
of funds used to purchase this furniture, but it is suf- 
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ficient to say that it had been in the joint home of the 
parties for many, many years. The evidence further 
disclosed that the husband had been giving the wife a 
very liberal allowance over the years which was suffi- 
cient for her to purchase stocks with excess household 
monies, said securities now being of the approximate 
value of $39,000.00. The husband stated that when they 
were married in 1939 she had $300.00, a fact which is 
not disputed by her testimony. 


The marriage had been a stormy one, practically from 
the outset; ‘at one time the wife stated to her husband, 
"T have kicked other men out of my life, and I will kick 
you out - he who travels alone travels fastest." Over 
the years she had made statements to him that she de- 
sired a divorce, that she "hated" him, that he was "stu- 
pid", etc. The husband had two children by a former 
marriage, which Mrs. Hardy refused to entertain in the 
home. 


* KO 


The evidence discloses that the husband provided excel- 
lent facilities for the home of the parties until she left 
in 1961, and that she, physically, deserted the premises 
taking all of her belongings, and the majority of the 
household furniture of the parties, with her. She left no 
note or other explanation, and did not advise the husband 
where she ‘could be located. She took an apartment un- 
der the name of "J. T. O'Neil", the husband was unable 
to locate her whereabouts for many months, and she has 
not since offered to return. (JA 10-12). 


I. 


Even if the property interest be deemed realty located outside the 
District of Columbia, rather than intangible personalty situated within 
the District of Columbia, the provisions of § 16-409 of the District of 
Columbia Code (1961 Ed.), and decisions of this Court, require as a 
matter of strong public policy that the interest of the guilty spouse, 
who has furnished no consideration for the acquisition of the property, 
be absolutely forfeited, the law of the situs of the realty to the con- 
trary notwithstanding. 


A. Forum Non Conveniens 


Appellee moved twice in the District Court to dismiss the action 
on the grounds of forum non conveniens and, on both occasions, said 
motions were denied. (Orders entered January 31, 1962, and Septem- 
ber 11, 1962.) In her appeal from the judgment of the Court below 
entered October 30, 1964 (U.S. App. D.C. No. 19,242), appellee herein 
stated in Point 1 of her Statement of Points filed in this Court: 

"1, The District Court erred in denying appellant's 
motions to dismiss the Complaint and the Supplemental 


and Amended Complaint on the ground of forum non con- 
veniens," | 


Said Appeal No. 19,242, having been dismissed by this Court on 
October 26, 1965, it became res judicata and the law of this case that 


the court below was the proper forum for adjudicating all counts of ap- 
pellant's Supplemental and Amended Complaint. 


B. Applicability of § 16-409. 


In its Memorandum and Order entered February 23, 1966, the low- 
er court held that § 16-409 of the D.C. Code (1961), "renacted as §16- 
901 [sic] (Supp. V, 1966)",2 was not applicable in determining the prop- 


2 Should be § 16-910 (Supp. V, 1966) . 
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erty rights of the parties. (JA 32). The court below was in error in 
reaching this conclusion. 


In Scholl v. Scholl, supra, ''* ** the parties had already been di- 
vorced and were not husband and wife when they came before the court 
in this proceeding", the divorce decree having been entered five months 
prior thereto in Florida. (80 U.S. App. D.C. 295, 152 F.2d 675.) The 
sole question before this Court was "whether the District Court had 
power and jurisdiction to enter the judgment which it entered concern- 
ing the monies [rents from a District home held as tenants by the en- 
tireties] and the furniture [in said home]." (80 U.S. App. D.C. 294, 152 
F.2d 674.) The majority of this Court, speaking through Judge Pretty- 
man, held: 


"The section of the Code upon which appellant relies 
[$ 16-409] contains two provisions. The first, and basic, 
provision is that upon entry of a final decree of divorce, 
all property rights of the parties in joint tenancy or ten- 
ancy by the entirety shall stand dissolved. That is sub- 
stantive law respecting property. The second provision 
is that the court may in that situation, and in the same 
proceeding, award or apportion the property left without 
defined ownership bythe first part of the statute. Wheth- 
er, in the instant case, the District statute operated to 
dissolve the rights of the parties in the property uponen- 
try of the Florida decree, or whether it did not, leaving 
title by the entirety in parties not husband wife, is im- 
material. In either event the situation called for action 
by the court. It was appellant who averred that she and 
appellee had theretofore been divorced and were not hus- 
band and wife when they came before the court in this 
proceeding. It can hardly be denied that the court had 
jurisdiction and power over property in the District of 
Columbia as between strangers to each other. The stat- 
ute upon which appellant relies cannot mean that the Dis- 
trict Court is without jurisdiction to determine the own- 
ership of property in the District of Columbia formerly 
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held in tenancy by the entirety by persons divorced by 

a foreign decree, there being no agreement or other de- 
cree respecting the property. Appellant was sustained 
in her contention as to the relationship of the parties. 
Upon that premise we see little merit in her contention 
that the court had no jurisdiction to resolve the disputed 
ownership of the rents and the furniture."" (80 U.S. App. 
D.C. 295, 152 F.2d 675). 


In his dissent in Scholl, Judge Clark stated pertinently: : 


"The majority opinion is fortified by the doctrine that 
once equity takes jurisdiction it will go forward to give 
such relief, both legal and equitable, as may be neces- 
sary. In applying this principle to the instant case Idif- 
fer fromthe majority by reason of my interpretation of 
the statute which confers property settlement jurisdic- 
tion on the lower court in divorce proceedings. 


"The policy argument advanced in the majority opin- 
ion regarding the statute is indeed well executed, but it 
appears to me that it does considerable violence to the 
cohesive qualities of the statute. Section 409, Title 16, 
of the District Code is a single sentence, lacing tightly 
together the award of a divorce decree and the division 
of property. This language, '* * * the court, i the same 
proceeding in which such decree is entered, shall have 
power and jurisdiction to award such property ***", 
ought not, I think, be split apart by judicial construc- 
tion. [Italics supplied]" (80 U.S. App. D.C. 295-296, 
152 F.2d 675-676). 


In Heath v. Heath, supra, Dr. Heath's first wife had procured a di- 
vorce from him in Florida, and Dr. Heath had remarried and later died, 
devising his property to his second wife. A few months prior to the 
Florida divorce, Dr. Heath and his first wife had entered into a separa- 
tion agreement, which this Court held preserved the incidents of a ten- 
ancy by the entireties between Dr. Heath and his first wife in real es- 
tate located in the District of Columbia. Judge Clark, who dissented in 
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Scholl, wrote this Court's opinion in Heath, which was joined by Judge 
Prettyman who had written the majority opinion in Scholl. Judge Clark 
stated: 


"This court has had occasion to construe this code 
provision in a recent decision Scholl v. Scholl, 1945, 
80 U.S. App. D.C. 292, 152 F.2d 672, 676. In that case 
as here we were confronted with a foreign divorce and 
Section 409. The majority of the court concluded that 
Section 409' contained two basic provisions. The first 
part of the statute was found to be substantive; a final 
divorce terminated the estate by the entireties unless 
an agreement had been formulated to the contrary. 
The second provision of Section 409, as construed by 
the majority, allows the court when the parties are in 
that situation to award or apportion the property left 
without defined ownership by the first part of the stat- 
ute. 


"I dissented in the Scholl case. As part of my dis- 
sent I urged that the statute should not "be split apart 
by judicial construction.' Needless to say my view 
was not adopted and the construction adopted by the 
majority has become the law on this point. Conse- 
quently Section 409 applies to property settlement a- 
greements when a foreign divorce has been obtained.” 
(89 U.S. App. D.C. 69, 189 F.2d 698). 


Though Judge Prettyman may have opined in Scholl that it was im- 
material whether § 16-409 applied where the foreign divorced parties 
and their jointly heldproperty were before our local court, Judge Clark's 
dissent in Scholl, followed by his opinion for the court in Heath, in which 
Judge Prettyman joined, leave no doubt that the stare decisis of this 
Court is that § 16-409 applies where a foreign divorce has been obtained 
as well as where the property rights are adjudicated in the same pro- 
ceeding. It is readily apparent that Judge Clark's opinions relate sole- 
ly to statutory construction and not to concepts of common law. Appel- 
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lant contends that both provisions of § 16-409 are operative in the case 
at bar, namely, the first part relating to the dissolution of the rights in 
jointly held property, and the second part relating to the award or ap- 
portionment of such property. The fact that Heath was concerned with 
the interpretation of a postnuptial agreement gave adequate reason for 
the court below to follow, rather than disregard, that decision. The 
words "in the absence of a valid antenuptial or postnuptial agreement 
in relation thereto" modify both parts of 8 16-409; that is, if ‘there is 
such an agreement, the rights in jointly held property would not stand 
dissolved (first part of § 16-409) avd the court would not have the "pow- 
er and jurisdiction” to award or apportion such property (second part 
of § 16-409). 


Appellant joins Judge McGarraghy in disputing the holding of the 
court below that jurisdiction is based "on the general grant of authority 
found in D.C. Code § 11-306 (1961). (JA 33.) In Curles v. Curles, 136 


F.Supp. 916, 921-922 (1955), Judge McGarraghy held: 


"By virtue of Sec. 16-409, D.C. Code, this court has 
the power to make a determination of the property rights 
of divorced parties. While a foreign divorce decree has 
already terminated the marriage of the parties, the stat- 
ute has been construed as applicable to determine prop- 
erty rights of parties divorced by a foreign decree, in 
the absence of a valid antenuptial or post-nuptial agree- 
ment. Heath v. Heath, 89 U.S. App. D.C. 68, 189 F.2d 
697; eo v. Scholl, 80 U.S. App. D.C. 292, 152 F.2d 
672." 


3 Judge McGarraghy's decision with respect to the Virginia property in Curles 
v. Curles, 136 F.Supp. 916, 922-923 (1955), is not precedent for applying Mary- 
land law in this case, even if this Court finds that real property is at issue. The 
Curleses had been divorced in Florida, and the realty, held as tenants by the en- 
tireties, was located in Virginia. Judge McGarraghy significantly stated in his 
opinion that Virginia law with respect to whether a trust should be impressed in 
favor of the husband "is quite similar, if not identical, to our local!law." (p. 
923.) It is of the utmost importance in the Cuvles case that there was a "lack 


30 


Appellant contends that Judge McGarraghy was correct in gleaning 
from Scholl and Heath that in all actions wherein property rights in 
joint tenancy or tenancy by the entirety are to be adjudicated, the courts 
in the District of Columbia have jurisdiction solely under § 16-409, ir- 
respective of where the parties were divorced. Judge Prettyman is ap- 
parently convinced that Scholl and Heath stand for the proposition that 
§ 16-409 is applicable where the parties have been divorced elsewhere 
than in the District of Columbia, as further evidenced by his concur- 
rence in Judge Bastian's opinion in Hogan v. Hogan, 102 U.S. App. D.C. 
87, 250 F.2d 412 (1957), wherein Scholl and Heath are cited in Footnote 
3 for the proposition that only where a decree of final divorce is en- 
tered does the court have power to award the property under § 16-409. 
If this Court was of the view that Scholl and Heath did not hold that §16- 
409 was applicable in cases of foreign divorce, it would not have cited 
those cases in Footnote 3 of Hogan, which footnote relates to the juris- 
diction of the District Court under § 16-409. Invoking the provisions of 
§ 16-409 in each instance is justified, for the reason that the body of 
law with respect to the division of the property rights referred to in 
such statute will thereby remain uniform regardless of where the di- 
vorce was obtained. 


Schultze v. Schulize, supra, is the most recent case decided by this 
Court subsequent to the enactment of § 16-409 dealing with property 
held as tenants by the entireties where the divorce was not obtained in 


a 

[Fn. 3, continued] 

of any evidence of marital misconduct on the part of either party" (p- 922) - Ac- 
cordingly, the doctrine of the Moore, etc., cases, was not applicable in the.Cuvles 
case. If Mrs. Curles, having contributed no consideration toward the purchase 
of the Virginia property, had been found the guilty party in the divorce proceed- 
ing, and, if the law in Virginia had been contrary to the Moore, etc., cases, it is 
_ respectfully submitted that Judge McGarraghy should and would have applied our 
local law and awarded such property to the husband. The two essential ingre- 
dients upon which Judge McGarraghy based his decision to apply Virginia law, 
namely, that Virginia law "is quite similar, if not identical, to our local law", 
and the absence of marital misconduct on the part of the non-contributing spouse, 
would have been no longer present. 
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the District of Columbia. The undersigned in his brief on behalf of Ma- 
rie Schultze recited that the jurisdiction of the District Court was based 
on § 16-409, citing Scholl, Heath and Curles (Appellant's Br., pp. 6-7); 
Judge Bastian seemed to be satisfiedat oralargument that § 16-409 was 
applicable; and, in this Court's opinion in Schultze, § 16-409 is cited 
with approval in the quote from Oxley v. Oxley, supra. 


C. Domestic Relations Branch did not have jurisdiction 
over this case on December 20, 1961. 


Appellee contended in the court below in a memorandum filed Jan- 
uary 31, 1966, that the Domestic Relations Branch of the District of 
Columbia Court of General Sessions had "exclusive jurisdiction" (§ 105, 
Act of April 11, 1956; P. L. 84-486), over all "determinations and ad- 
judications of property rights, both real and personal” (Act of Septem- 
ber 9, 1959; P. L. 86-241; 73 Stat. 473). Appellee's contention, how- 
ever, is erroneous. The Act of September 9, 1959, supra, is explicit 
in providing that the "determination and adjudications of property rights, 
both real and personal" by the Domestic Relations Branch must be "tn 
any action hereinabove referred to in this section". (Emphasis added.) 


The Congressional intent is clear — where the "action" is any one 
of those enumerated in Section 105 of the Act of April 11, 1956, supra, 
now § 11-1141, D.C. Code (Supp. V, 1966), the Domestic Relations 
Branch is vested with exclusive jurisdiction to determine and adjudi- 
cate the property rights of the parties to such action. The necessary 

corollary thereto is that where the "action" is not brought in the Do- 
mestic Relations Branch and the "action" is not one of those enumer- 


ated, the United States District Court had jurisdiction to determine 
and adjudicate the property rights of the parties in such mon-enumer- 
ated cases where the amount in controversy exceeded $10,000. 


The Court's attention is directed to the fact that there has been no 
repeal, express or implied, of § 16-409. In fact, such provision was 
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re-codified just two years ago as § 16-910 (Supp. V, 1966). It is im- 
portant to note that § 16-409 deals only with "property rights of the 
parties in joint tenancy or tenancy by the entirety." (Emphasis added.) 
Therefore, the Scholl and Heath cases construing § 16-409 are still ap- 
plicable and vital to the case at bar, because the divorce was granted 
to appellant by a court other than one in the District of Columbia, and 
the property rights to be adjudicated herein involve interests in prop- 
erty held as tenants by the entireties. If appellant had obtained his di- 
vorce in the Domestic Relations Branch of the District of Columbia 
Court of General Sessions, exclusive jurisdiction would lie with that 
court to adjudicate the property rights in question. Also, if the prop- 
erty rights in this case were not by the entireties, this Court would not 
have jurisdiction under § 16-409. (Wheeler v. Wheeler, 88 U.S. App. 
D.C. 193, 188 F.2d 31 (1951)). Further, the definition of "court" as 
meaning the Domestic Relations Branch of the District of Columbia 
Court of General Sessions, set forth in § 16-901 (Supp. V, 1966), which 
is applicable to § 16-910 (Supp. V, 1966), was not enacted until Decem- 
ber 23, 1963, effective January 1, 1964 (77 Stat. 560, 561, 620). Until 
January 1, 1964, therefore, the District Court had jurisdiction of ac- 
tions under § 16-409, where the property had been jointly held, the a- 
mount in controversy was jurisdictionally sufficient, and the parties 
had been divorced other than in the District of Columbia. (Scholl and 
Heath). All of these prerequisites are present in the case under con- 
sideration. 


As the Domestic Relations Branch of the District of Columbia Court 
of General Sessions now has exclusive jurisdiction over all cases under 
§ 16-910 (Supp. V, 1966), formerly § 16-409, appellant contends that it 
would be in conformity with the intent of Congress to place all domes- 
tic relations matters in the Domestic Relations Branch, to hold that 
§ 16-409 applies to all cases wherever the divorce was obtained. Byso 
doing, all cases, irrespective of the amount in controversy or the place 
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where the divorce was awarded, would fall within the exclusive juris- 
diction of the Domestic Relations Branch. 


D. Substantive Law Under § 16-409. 


In 1922 this Court first held that where a husband furnishes all of 
the consideration for the acquisition of property held as tenants by the 
entireties, there is an implied consideration that the wife will remain 
faithful to the marriage vows, and the wife's subsequent breach there- 
of works a forfeiture of her interest. (Moore v. Moore, supra.) The 
Moore doctrine was next reiterated in 1930 in Osborne v. Osborne, su- 
pra. Section 16-409 was enacted on August 7, 1935. 


Prior to the Act of August 7, 1935 (P.L. 74-252; 49 Stat. 539), the 
only grounds for divorce in the District of Columbia had been adultery, 
and it had been necessary to adjudicate property rights through a sepa- 
rate action in equity after a divorce had been granted. (Sen. Rep. No. 
720, 74th Cong., lst Sess. (reporting on S. 2259, 74th Cong., the bill 
which was enacted); H.R. Rep. No. 1532, 74th Cong., 1st Sess. (report- 
ing on the same bill); 79 Cong. Rec. 8325, 11196, 11586, 11597, 12245 
and 12295. Public hearings were held by the Senate Committee on the 
District of Columbia on S. 2259, but were not printed). 4 


4 The only references in the legislative history of the act of August 7, 1935, 
supra, to §16-409 were as follows: 


Senate Report No. 720: 


"Section 3 of the bill adds a new section to the District Code 
authorizing the court in certain instances to apportion the prop- 
erty at the time of the entry of a final decree of annulment or 
divorce a vinculo in such manner as shall seem equitable, just, 
and reasonable." (p. 2) 


H. R. Report No. 1532: 
"GENERAL STATEMENT 


"Section 974a is a new section; and confers power and juris- 
diction on the court to award property held in joint tenancy or by 
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Subsequent to 1935, this Court has reiterated its adherence to the 
Moore doctrine on four separate occasions: Richardson v. Richardson, 
supra, in 1940; Oxley v. Oxley, supra, in 1946; Marshall v. Marshall, 
supra, in 1947; and Schultze v. Schultze, supra, in 1962. Though no leg- 
islative history can be adduced in conclusive proof thereof, it appears 
abundantly clear that when Congress legislated in 1935 that when the 
final decree of divorce is entered, "all property rights of the parties in 
joint tenancy or tenancy by the entirety shall stand dissolved” and "the 
court may award the property to the one lawfully entitled thereto or ap- 
portion it in such manner as seems equitable, just, and reasonable,” it 
knew of Moore and Osborne and was addressing itself in part to those 
cases. Appellant can think of no other justification for the words “the 
one lawfully entitled thereto" but the facts which existed in Moore and 
Osborne and the law applied thereto by this Court. That is, where the 
guilty spouse has contributed none of the consideration for the jointly 
held property, "the one lawfully entitled thereto” under §$ 16-409 is the 
spouse in whose favor the divorce was granted, and it would be revers- 
ible error to make any other apportionment of such property. In other 
words, the court may not exercise any discretion in the matter. As this 
Court repeated in Schultze: 


We said in Oxley v. Oxley, 81 U.S. App. D.C. 346, 
347, 159 F.2d 10, 11 (1946): 


[Fn. 4, continued] 
the entirety to the one lawfully entitled thereto, or to apportion 
the same in an equitable manner. (Under existing law, property 
rights to be adjudicated as a result of a divorce decree, must be 
obtained through a separate action in equity.)" (p.4) 


"SENATE BILL AS AMENDED BY SENATE AND HOUSE 


"The court granting a divorce decree has power and jurisdic- 
tion to award property rights — where said property is held in 
joint tenancy or by the entirety and in the absence of a valid ante- 
nuptial or post-nuptial agreement in relation thereto, to the one 
lawfully entitled thereto or to apportion the same in such manner 
as shall seem equitable, just, and reasonable.” (p. 5) 
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. When title to real estate is taken jointly in 
names of husband and wife, the husband furnishing 
all the consideration, it is well settled that the in- 
clusion of the wife is supported by no consideration 
except her faithful observance of the marriage vows 
as long as the marital status subsists. Her promise 
to do so is an implied covenant in the deed, anda 
subsequent wrongful breach of the vows causes 4 
failure of the continuing consideration and worksa 
forfeiture of the property right conferred on her by 
the deed. This principle, which was enunciated by 
this court in Moore v. Moore, 51 App. D.C. 304,' 
278 F.1017, and Osborne v. Osborne, 59 App. D.C. 
288, 40 F.2d 800, was not changed by the enactment 
of Title 16, § 409, of the District of Columbia Code 
(1940), as was specifically pointed out in Richard- 
son v. Richardson, 72 App.D.C. 67, 112 F.2d 19. 
There we observed that the code provision adopted 
in 1935 merely worked a procedural change. While 
the District Court has the right and duty under the 
statute, as indeed it had even before its enactment, 
to exercise a sound judicial discretion in adjusting 
the property rights of the parties, it is an abuse of 
discretion to fail to award to the husband the owner- 
ship of property when, as here, the wife furnished 
no part of the money necessary to acquire the prop- 
erty and has completely forfeited her interest in it 
by her failure to live up to the marriage covenants. 
300 F.2d 918-919. 


gre 


In a non-Moore case, that is where the non-contributing spouse was 
not guilty of a breach of the marital vows, Congress provided in §16- 
409 that the court should apportion the jointly held property "in such 


manner as seems equitable, just, and reasonable." That is ; where nei- 
ther spouse is the guilty party, as where the divorce is granted on the 

basis of the voluntary separation of the parties for the requisite statu- 
tory period, or where the guilty spouse furnished all or part of the con- 
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sideration, the court could then exercise discretion in the apportion- 

ment of the jointly held property. As stated above, however, there is 
no discretion where the guilty spouse has contributed none of the con- 
sideration as in the case at bar. 


E. As a matter of public policy and in the interest of uni- 
formity of decision, "the one lawfully entitled thereto" 
under § 16-409 should be determined under District of 
Columbia law, irrespective of the situs of the property 
involved, 

The action in the court below was i personam, with all partiesand 
the res, the fund of $55,540.43, within the jurisdiction of the court. The 
court below was held to be the proper forum for adjudicating all aspects 
of the case. The District Court in its decision of October 30, 1964, ap- 
plied the law of the District of Columbia both as to Count 4 (citing Ho- 
gan v. Hogan, 102 U.S.App.D.C. 87, 250 F.2d 412 (1957)), and Count 3 
(citing Murray v. Gadsden, 91 U.S.App.D.C. 38, 197 F.2d 194 (1952), 
and two other decisions of this Court). (235 F.Supp. 209, 211). Inother 
words, the District Court did not then consider Maryland law, the mari- 
tal domicile of the parties, applicable to this case in determining wheth- 
er a tenancy by the entirety could be partitioned during coverture and 
whether there was a "gift of the household savings to Mrs. Hardy" (235 
F.Supp. 211). This Court expressly agreed with the District Court in 
these respects, because in both judgments of this Court in Appeal No. 
19,236 taken from the October 30, 1964, judgment, this Court stated 
that it was "in general agreement with the judgment and the reasons 
stated therefor by the District Court.'’ Appellant contends that the Dis- 
trict Court was in error in "changing law in mid-stream", especially 
as this Court had affirmed on the basis of District of Columbia law ap- 
plied by the lower court. 


Aside from the foregoing, and irrespective of whether this Court 
decides that realty or personalty is at issue, and irrespective of wheth- 
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er this Court holds that § 16-409 is applicable, appellant submits that 
the deeply implanted stare decisis in this jurisdiction harking back to 
Moore in 1922, and extending to Schultze in 1962, a span of 40 years, 
dictates that it has become a matter of strong public policy in this juris- 
diction that our courts are prohibited from awarding any part of entire- 
ties property to an erring spouse who has contributed nothing towards 
its acquisition. This Court implies consideration in the creation of a 
tenancy by the entireties that the noncontributing spouse forever re- 
main faithful to the marriage vows.5 Because it would offend the firm- 
ly announced public policy of this jurisdiction to follow the prior deci- 
sions of any other jurisdiction holding contrary to Moore and subse- 
quent cases, this Court should apply the law of the District of Colum - 
bia and award the entire $55,540.43 to appellant. 


This Court should consider the ramification of a decision that, in 
adjudicating property rights, the Judges of the Domestic Relations 


Branch of the District of Columbia Court of General Sessions are re- 
quired to delve into, determine, and ultimately apply, the law of the si- 
tus of each piece of real property before them in adjudicating the rights 
thereto. It is respectfully submitted that Congress did not intend tore- 
quire the Judges in the District of Columbia, in administering §$ 16-409, 
to sit as Judges in one or more of 50 other jurisdictions each time that 
property rights outside the District were to be adjudicated. Appellant 
contends that "the one lawfully entitled thereto” under § 16-409, in view 
of Moore and subsequent cases, must be determined under District of 
Columbia law only, and that, what is "equitable, just and reasonable" 


5 with respect to adherence to the marriage vows, in Schultze the parties had 
been married three years when the tenancy by the entireties was created. Dur- 
ing that period two of their three children were born and the third followed ten 
months later. The Maryland Court which granted the divorce found that the par- 
ties lost love and respect for each other commencing in 1951, which' was 18 years 
after the creation of the tenancy by the entireties, and the only evidence of adul- 
tery found by that court occurred 26 years after the conveyance. (Appellant's Br., 
pp. 20-21). 
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under § 16-409, ina non-Moore case, must be determined without re- 
sort to the criteria of what is "equitable, just and reasonable” in any 
other jurisdiction. A decision to the contrary will no doubt be revolu- 
tionary to the Domestic Relations Judges in the District who now have 
exclusive jurisdiction under old § 16-409, now § 16-910 (Supp. V, 1966). 
In the interest of uniformity inthe administration of § 16-409, Congress 
intended that "the one lawfully entitled thereto'’ should be determined 
under the law of the District of Columbia as had been adjudicated prior 
to 1935 in Moore and Osborne. (Richardson, Oxley and Schultze). 


Ii. 


In considering a motion for summary judgment, where one party 
submits affidavits and certified copies of documents under Rule 56(e), 
FRCP, and the other party does not respond with evidence meeting the 
criteria thereof, such non-qualifying evidence must be disregarded. 


The Court below found that from the proceeds of the sale of the Ken- 
wood home, the sum of "$10,520.37 was used to satisfy a lien of the United 
States Government for the unpaid separate personal income taxes of the 
plaintiff" and, in its judgment, deducted said amount from appellant's 
share of said proceeds. (JA 38). Appellant's counsel respectfully ob- 
jected to such deduction on the ground that there was no evidence in the 
record properly cognizable under Rule 56(e), FRCP, to substantiate 
such deduction. The court based such deduction solely upon thermofax 
copies of the settlement sheet of Conroy & Williams and Notice of Levy 
(3) attached to a memorandum filed by appellee's counsel for the first 
time in the case on January 26, 1966. No sworn statement accompanied 
such filing, nor was any document certified. Since appellant's motion 
for summary judgment was based upon sworn testimony and certified 
copies of documents, appellee, under Rule 56(e), could not rely upon un- 
sworn statements and uncertified documents to support her contention 
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that the $10,520.37 should be deducted from appellant's share. (Orvis v. 
Brickman, 90 U.S. App. D.C. 266, 196 F.2d 762 (1952)). (JA 28-29). 


It was also inequitable and an abuse of discretion for the court to 
charge appellant with said $10,520.37. It was uncontroverted that ap- 
pellant paid the entire consideration for the property and all payments 
on the deed of trust. If instead of making payments on the trust, appel- 
lant had used the sum of $10,520.37 to satisfy his tax obligations, the 
net proceeds from the sale of the home would have been reduced by that 
amount. The court therefore conferred double benefit of said $10,520.37 
upon appellee by charging appellant's share only with this amount; that 
is, appellee received the benefit of an increase of $10,520.37: in the 
"equity", which sum could have been used to satisfy appellant's tax ob- 
ligations, together with the gratuity of the court below. The ruling of 
the court below was unconscionable, especially in view of the fact that 
no evidence was before it meeting the standards of Rule 56(e) to support 
its finding. 

Further, granting judgment to appellee for the $10,520 taken by the 
Internal Revenue Service for taxes of appellant, amounted to an allow- 
ance by the district court of a "eounterclaim" in that amount. The claim 
appeared for the first time in an opposition to appellant's motion for 
summary judgment, more than four years after the complaint was filed. 
It was a "Compulsory Counterclaim" which Rule 13(a) of the Federal 
Rules of Civil Procedure required to be stated and filed within 20 days 
after service of the complaint. By this judgment every constitutional 
right of appellant to the established procedures and prerequisites of the 
law, which must precede judgment, and for protection against the arbi- 
trary taking of property, was without exception summarily swept away. 


CONCLUSION 


For the foregoing reasons, appellant respectfully submits that the 
judgment of the District Court entered February 23, 1966, should be re- 
versed insofar as it awards any sum of money to appellee, and the case 
remanded to that court with direction to enter judgment in favor of ap- 
pellant for $55,540.43; or, in the alternative, that said judgment should 
be reversed insofar as it deducts from appellant's share of the fund the 
sum of $10,520.37, and the case remanded with direction to divide the 
fund of $55,540.43 equally between the parties. 


Respectfully submitted, 


SMITH W. BROOKHART 
MALVERN J. SHEFFIELD, JR. 


Brookhart, Becker & Dorsey 
1700 K Street, N.W. 


Washington, D.C. 20006 
Attorneys for Appellant 
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[Filed 7/9/62] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Russell Hardy, sr., 
plaintiff, 


v. Civil Action No. 4075-61 


Elisabeth C. Hardy et al. 
defendants, 


SUPPLEMENTAL AND AMENDED COMPLAINT. 


1. The defendant Elisabeth C. Hardy is the wife of the plaintiff. 

2. The defendant Michael F. X. Dolan is engaged in business in 
the District of Columbia as an attorney at law. 

3. The plaintiff and Elizabeth C. Hardy are the owners of fifty-five 


thousand, five hundred and forty dollars and forty-three cents ($55, - 

540.43), which was originally represented by a check drawn by Conroy 
& Williams on the Riggs National Bank, in the District of Columbia, to 
the order of Russell Hardy, sr., and Elisabeth C. Hardy, as tenants by © 


the entireties. 

4. Said money is the proceeds of a sale on or about October 17, 
1961, by the plaintiff and Elisabeth C. Hardy of real estate held by them 
as tenants by the entireties. 

5. On or about October 26, 1961, with the consent and agreement 
of the plaintiff and Elisabeth C. Hardy, the check drawn by Conroy & 
Williams was placed in the keeping and custody of, and received by, the 
defendant Dolan solely and expressly for the purpose of immediate en- 
dorsement by Elisabeth C. Hardy and the plaintiff, and immediate col- 
lection and deposit of the money in insured interest bearing accounts to 

_the credit of the plaintiff and Elisabeth C. Hardy as tenants by the en- 
tireties, in savings banks or institutions. 
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6. The defendants failed and refused to take any action for the col- 
lection and deposit of the money as aforesaid, until after the filing of 
this suit on December 20, 1961. 

7. Immediately after the filing of this suit, and solely because of 
the filing of this suit, the defendants represented to the plaintiff that 
they would promptly join with him in making deposit of the money pur- 
suant to the agreement. 

8. The plaintiff in reliance upon said representations, thereupon 
joined with the defendants in causing the Riggs National Bank on Decem- 
ber 27, 1961, to convert the Conroy & Williams check into six Riggs 
National Bank cashier's checks payable to Russell Hardy and Elisabeth 
C. Hardy as tenants by the entireties, five for $9,256.73 each and one 
for $9,256.78. 

9. The plaintiff, in reliance upon representations of the defendants, 
agreed with then that the deposits would be made on December 28, 1961, 
and that said checks should be held by the defendant Dolan until that 
time for that purpose. 

10. Nevertheless, at all times thereafter the defendants have re- 
fused to take any action for the deposit of said checks, and will con- 
tinue so to refuse and prevent the deposits unless and until this Court 
shall grant the relief hereinafter prayed. 

11. Said refusal of the defendants has caused the loss of a sub- 
stantial amount of interest and income on the money now held by the 
Riggs National Bank, and will cause a continuing loss of substantial 
amounts of interest, and income, at the rate of not less than three thou- 
sand dollars a year. 

12. The purpose and effect of the refusal of the defendants is (1) 
to exclude the plaintiff from any possession of his property and inter- 
est in said estate by the entireties; (2) to leave the corpus of saidestate 
in the sole possession and enjoyment of the Riggs National Bank, to- 
gether with all of the substantial financial benefits, profits and increase 
incident to said money; and (3) to damage the plaintiff in a very large 
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amount of money by depriving him of the benefits, profits =“ increase 
of said estate. 

13. Unless this Court shall grant the relief hereinafter prayed 
for, the plaintiff will continue to be so excluded and damaged until said 
estate by the entireties shall be terminated, which, based on the life ex- 
pectancies of the plaintiff and Elisabeth C. Hardy, will not occur until 
approximately seventeen years shall have elapsed. 

WHEREFORE the plaintiff prays that this Court enter a judgment 


1. Requiring the defendant Dolan forthwith to deposit said checks 
with the Clerk of this Court, pending the entry of a final judgment here- 
in; 


2. Requiring the defendants forthwith to take suchactiononas shall 
be necessary and aprropriate to collect and deposit the money repre- 


sented by said checs in insured interest bearing amounts to the credit 
of the plaintiff and Elisabeth C. Hardy as tenants by the entireties; 

3. In the alternative, appointing a receiver to whom the defendants 
shall deliver said checks, to collect said money from the Riggs Na- 
tional Bank, and to make deposits thereof in insured interest bearing 
accounts to the credit of the plaintiff and Elisabeth C. Hardy, as ten- 
ants by the entireties; 

4. Requiring the defendants to make payment to said receiver of 
an amount equal to interest on said money at 6 percent per annum to 
the date of the deposits aforesaid, said amount to be deposited with the 
principal to the credit of the plaintiff and Elisabeth C. Hardy, astenants 
by the entireties; 

5. Providing forthe payment by the defendants of the costs of this 
suit and providing for such further relief as may be necessary and ap- 
propriate. 
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Second claim. 
Conversion. 


1. The plaintiff restates as the allegations of this claim, all of the 
allegations of the first claim. 

2. The defendants have unlawfully deprived the plaintiff of his prop- 
erty in said sum of $55,540.43, have converted said property to their 
own possession, use and benefit, and will continue indefinitely or per- 
manently to so deprive him. 

WHEREFORE the plaintiff prays that he have judgment against the 
defendants for damages in the amount of $55,540.43, and for such addi- 
tional amount as shall be equal to the reasonable investment value 
thereof. 


Third claim. 


Constructive Trust. 


1. On or about August 1, 1942, the plaintiff purchased and furnish- 
ed a home for himself and the defendant Elisabeth C. Hardy at Ken- 
wood, Montgomery County, Maryland, and the plaintiff and Elisabeth C. 
Hardy thereafter occupied and used said property as a home. 

2. The plaintiff has maintained and supported the defendant, and 
has fully provided her with all of the necessaries and many of the lux- 
uries of life, from the beginning of their marriage. 

3. For many years the plaintiff has entrusted to the defendant sub- 
stantial sums of money derived solely from his own earnings, to be 
used by her for the sole purpose of purchasing food and providing serv- 
ices for the plaintiff and the defendant, in and incident to the mainte- 
nance of their home as aforesaid. Said sums were substantially in ex- 
cess of the amount necessary for the purpose for which they were en- 
trusted to the defendant. 

4. The defendant has continuously appropriated, exclusively for 
her own use and benefit, and without the knowledge or consent of the 
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plaintiff, all of said money in excess of that used for the purposes for 
which it was entrusted to her. The exact amount of the total’ of such 
excess is unknown to the plaintiff. 

5. The defendant has used all or the large part of said excess for 
the purchase and acquisition of shares of stock in corporations, securi- 
ties and other property, solely in her own name, for her own exclusive 
benefit and ostensibly as the true and lawful owner thereof. The exact 
description, identity and amount of said stock, securities and other 
property is unknown to the plaintiff. 

6. The defendant has received substantial money and other profits 
from said stock, securities and property in the form of dividends, in- 
terest and otherwise, the exact amount of which is unknown to the plain- 
tiff. 

7. Said stock, securities, money, profits and other property have 
been and now are, in the possession of the defendant, or in the posses- 
sion and custody of other persons as her agents. 

8. The value of said stock, securities, property, money and profits 
is approximately fifty thousand dollars. 

WHEREFORE the plaintiff prays: 

1. That this Court enter its decree declaring the defendant to be a 
trustee of the title and interest in the aforesaid shares of stock, securi- 
ties, property, money and profits; declaring that the plaintiff isthe true 
and equitable owner thereof; and requiring the defendant to transfer and 
convey to plaintiff by appropriate instruments said stock, securities, 
property, money and profits. 

2. That the defendant be required to account for the use of said 
sums of money entrusted to her by the plaintiff, and for the stock, se- 
curities, property, money and profits which she has derived: therefrom. 

3. That the plaintiff have such other relief as may be appropriate. 


JA 6 


Fourth claim. 


Constructive trust. - 


1. The plaintiff restates as the allegations of this claim, all of the 
allegations of the third claim. 

2. The plaintiff took title to the said real estate at Kenwood, Mary- 
land, as aforesaid, in the joint names of himself andthe defendant Elisa- 
beth C. Hardy upon the sole consideration and upon the implied condi- 
tion that the defendant would always be faithful, honest and loyal to her 
marriage vows to the plaintiff. 

3. On or about June 17, 1942, the defendant abandoned and desert- 
ed the plaintiff at Washington, D.C. 

4. At the time of said abandonment and desertion, and taking ad- 
vantage of a necessary absence of the plaintiff from his home for two 
days in another city, the defendant took and removed from the home of 
the plaintiff all of his household furniture and effects, of great value, 
and concealed and secreted said property in a place unknown to the 
plaintiff, with the intent of depriving him of his ownership therein. 

5. On or about August 10, 1942, the plaintiff forgave and condoned 
said abandonment and desertion, and became reconciled to and resumed 
cohabitation with the defendant; on the condition, however, that she re- 
turn his household furniture and effects to him, and not again abandon 
and desert him, and thenceforth to be faithful and loyal to her marriage 
vows and obligations to him. 

6. On or about August 11, 1946, the defendant again abandoned and 
deserted the plaintiff, and thereby breached the condition upon which the 
plaintiff had forgiven and condoned her former abandonment and deser- 

tion. 

7. On or about August 11, 1946, the defendant became drunk from 
the excessive use of alcoholic beverages,,and when in that condition and 
in a manner unknown to the plaintiff, sustained an injury. 

8. On or about August 12, 1946, the defendant and the then prosecu- 
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ting attorney for Montgomery County, Maryland, conspired to falsely 
accuse the plaintiff of causing the injury to the defendant, and to threat- 
en him with a trial, conviction and imprisonment or fine on such accu- 
sation, unless he should (1) refrain from contesting an unfounded action 
for divorce to be brought against the plaintiff by the defendant, (2) pay 
to her fifty thousand dollars, (3) surrender and release to the defendant 
his right, title and interest in the real estate used as his home at Ken- 
wood, and (4) surrender to the defendant all of his household furniture 
and equipment and other property of great value contained in his home. 

9. The defendant made said threat and demand to the plaintiff, the 
plaintiff refused to comply in any respect therewith; said false accusa- 
tion was made by the defendant; and the plaintiff was tried and acquitted 
thereof. 

10. On or about May 13, 1947, the plaintiff again forgave and con- 
doned said second abandonment and desertion; on the condition, how- 
ever, that the defendant not again abandon and desert him, and thence- 


forth would be faithful and loyal to her marriage vows and obligations 
to the plaintiff. 


11. Nevertheless, on or about Jamary 1957, the defendant again 
abandoned and deserted the plaintiff, and said abandonment and deser- 
tion has continued uninterruptedly. 

12. For many years the defendant has held and frequently expres- 
sed a strong hatred of the plaintiff, in the baseless belief that by her 
marriage to, living with, and the lack of wealth of the plaintiff, she was 
prevented from achieving a great and lucrative professional career as 
an attorney at law, was prevented from becoming the holder of impor- 
tant public offices, and was prevented from becoming a prominent, opu- 
lent and influential social personage. 

13. For many years the defendant has frequently become drunk and 
mentally and physically disabled from the excessive use of alcoholic 
beverages. 
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14. For many years and without any provocation, the defendant has 
been quarrelsome, ill tempered and acrimonious toward the plaintiff, 
to the serious destruction of his tranquillity and peace of mind, to the 
injury of his health, and to the impairment of his ability to conduct his 
business and profession as an attorney at law, and to earn a livelihood 
for himself and the defendant. 

15. For many years the defendant has criticised and disparaged 
the plaintiff in his professional and business ability as an attorney at 
law. She has stated that the plaintiff is a "psychopathic case" and a 
"homosexual". She has willingly, amicably and frequently associated 
and consorted with persons who are critical of and unfriendly and hos- 
tile to the plaintiff. 

16. For many years the defendant has performed household duties 
for herself and the plaintiff only grudingly and with an ill-will, in the 
baseless belief that by such services she became a menial and de- 
graded. 

17. The plaintiff has failed and refused to render any financial as- 
sistance to the plaintiff at any time, and when he has been seriously fi- 
nancially embarrassed, unable to promptly pay his debts, unable to pay 
taxes, unable to make mortgage and interest payments on his home, un- 
able to buy proper clothing for himself, and unable to prevent the sei- 
zure for nonpayment of taxes of his automobile which was necessary in 
his business and profession; although at all of such times the defendant 
was in possession of securities and money of great value, which, as 
aforesaid, she had secretly and fraudulently taken from the plaintiff. 

18. By reason of the fact that the defendant has abandoned and de- 
serted the plaintiff and has appropriated his money to her own use and 
benefit, as aforesaid, she has defrauded, deceived and impoverished the 
plaintiff, and has not been a faithful, honest and loyal wife to him, and 
the consideration for her interest in said real estate has totally failed. 

WHEREFORE the plaintiff prays: 

1. That this Court enter its decree declaring the defendant a trus- 


JA 9 


tee of the title and interest which she now holds in said real estate, and 
that she be ordered to convey to the plaintiff by appropriate deed all of 
her right, title and interest therein. 

2. That the plaintiff have such other relief as may be appropriate. 


Russell Hardy sr. 
Attorney for plaintiff. 


[Filed 4/9/65] 


IN THE CIRCUIT COURT FOR 
MONTGOMERY COUNTY, MARYLAND 


Sitting as a Court of Equity 


RUSSELL HARDY, SR., 
Plaintiff and 
Cross-Defendant 


vs. Equity No. 24,474 


ELISABETH C. HARDY, 
Defendant and 
Cross-Plaintiff 


Equity No. 28,431 


MEMORANDUM OPINION 


This trial involved two equity actions between husband and wife, 
consolidated for trial by Order of August 27, 1964. No. 24474 wasfiled 
July 10, 1961, and that Bill of Complaint prayed for the appointment of 
a Trustee concerning certain securities to which the plaintiff husband 
claimed to be entitled. The defendant wife filed a counter- -claim for 
divorce upon the alleged grounds of desertion "on or about the month of 
March, 1958". On June 20, 1962, this member of the Court directed 
that this cause be set down for hearing upon Bill and Answer. The 
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chronological sequence of events is set forth in Equity No. 24474 in the 
paper entitled "Ruling of the Court", being a Memorandum from the 
Bench, transcribed by the official Court Reporter, and filed on January 
4, 1963. ‘ 

Equity No. 28431 is a suit by the husband praying for a divorce a 
vinculo matrimonii based ona desertion '"'onorabout October 10, 1961." 
The defendant wife answered said Bill denying that she is guilty of de- 
sertion. She admits, however, that the separation of the parties is be- 
yond any reasonable hope or expectation of reconciliation; and she fur- 
ther admits that the parties have been separated since October 10, 
1961. 

The evidence discloses that the parties were married on July 20th, 
1939, that no children were born of said marriage; and that the hus- 
band is now seventy years of age and the wife sixty-eight. This was a 
second marriage for the husband and the third marriage for the wife. 
The evidence further discloses that the wife had previously left her 
husband's domicile in 1942 and again in 1946 and that each time the 
husband would take her back and, in the Court's view, with an honest 
effort to reconcile their differences and to resume the marital rela- 
tion. In 1942, following a separation, the husband purchased a home in 
the exclusive neighborhood of 'Kenwood", where they lived until the 
wife left the joint home on October 10, 1961. According to his testi- 
mony, she removed everything from the home except carpets, window 
drapes, books and a few chairs - approximately "one van load" as he 
described it. The wife concedes that the furniture removed was sub- 
stantial since the apartment to which she moved was too small to ac- 
commodate all of the furniture and she, therefore, was required to put 
the majority of it in storage. There is some disagreement over the 
source of funds used to purchase this furniture, but it is sufficient to 
say that it had been in the joint home of the parties for many, many 
years. The evidence further disclosed that the husband had been giv- 
ing the wife a very liberal allowance over the years which was suffi- 
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cient for her to purchase stocks with excess household monies, said 
securities now being of the approximate value of $39,000.00. The hus- 
band stated that when they were married in 1939 she had $300.00, a 
fact which is not disputed by her testimony. : 

The marriage had been a stormy one, partically from the ontset; 
at one time the wife stated to her husband, "I have kicked other men 
out of my life, and I will kick you out - he who travels alone travels 
fastest.'" Over the years she had made statements to him that she de- 
sired a divorce, that she "hated" him, that he was "stupid", etc. The 
husband had two children by a former marriage, which Mrs. Hardy re- 
fused to entertain in the home. 

The wife complains of an assault upon her prior to the time that 
the parties moved into the Kenwood home, which would now be more 
than twenty-two years ago. She also complains of one public appear- 
ance, seven years ago at which he embarrassed her by throwing some 


automobile keys on the floor. She, however, bases her charge of de- 
sertion upon the fact that the parties ceased marital relations in March 


of 1958 and moved into separate bedrooms. At that time the parties 
were sixty-four and sixty-two years of age, respectively, and the more 
reasonable conclusion would be that time had taken itstoll with respect 
to this part of the marriage contract. The alleged act of violence took 
place many, many years ago and our Courts have often said that single 
acts of violence are not sufficient to warrant relief in a divorce court 
(Elzey v. same, 193 Md. 13; Scheinin v. same, 200 Md. 289). There is 
absolutely no evidence of desertion on the part of the husband in 1958, 
as alleged, other than the bare statement of the wife with respect to the 
marital bed. Her Bill for divorce will, therefore, have to be dismissed. 
The evidence discloses that the husband provided excellent facili- 
ties for the home of the parties until she left in 1961, and that she, 
physically, deserted the premises taking all of her belongings, and the 
majority of the household furniture of the parties, with her. She left no 
note or other explanation, and did not advise the husband where she 
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could be located. She took an apartment under the name of "J. T. O' 
Neil", the husband was unable to locate her whereabouts for many 
months, and she has not since offered to return. In order to justify one 
spouse in leaving the home of the parties, it must be shown to be nec- 
essary for the protection of his or her health, safety or self-respect. 
(Stecher v. same, 226 Md. 155). The record is devoid of any such evi- 
dence, and, since the separation has continued for more than the statu- 
tory period and is beyond reconciliation, the husband is entitled to a di- 
vorce a vinculo matrimonii. 

The husband's income has greatly diminished in recent years until 
in 1964 it was $3,700.00. The wife has made no demand on him for any 
sum since she leftin 1961. She isnow employed by the Federal Trade 
Commission atan annual salary of $5,600.00 and, additionally, owns 
stocks, jewelry and cash in the approximate sum of $40,000.00. The par- 
ties have sold their joint home andthere is now for distribution from 
that sale the sum of $55,540.00. The wife is not in need and, as the 
guilty party, is clearly not entitled to alimony. (Donigan v. same, 

208 Md. 519 and cases cited therein.) 

The plaintiff husband has filed a Motion in this Court to dismiss 
his claim in Equity No. 24474, insofar as it relates to prayers for an 
impression of a trust on certain assets of the wife. Attached to his 
Motion is a certified copy of a Memorandum and Order in Civil Action 
No. 4075-61, signed by the Honorable Richmond B. Keech, Federal Dis- 
trict Judge. A review of said Memorandum discloses that the matter 
involving impression of a trust on the portfolio of the wife was resolved 
and the Court did impress a trust in favor of the plaintiff in accordance 
with the formula which is set forth in the said Memorandum. Motion to 
Dismiss in this Court with respect to the same subject matter should, 
therefore, be granted. 

On March 27, 1962, the wife petitioned this Court asking that the 
joint proceeds from the sale of the home of the parties, in the form of 
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six cashier's checks, issued by the Riggs National Bank, be deposited 
with the Clerk of this Court, pending final judgment and Decree with re- 
spect thereto. On June 20, 1962, this Court Ordered that Clayton K. 
Watkins, Clerk, receive said checks, there to remain until further 
Order. At that time the Court expressed concern in that counsel of the 
parties had been unable to agree to place these funds in trust in a bank- 
ing institution where interest could accrue pendente lite. Thirty-two 
months have now passed and the parties and counsel have still done 
nothing concerning these funds. The Court will, therefore, appoint a 
Trustee to receive the said funds and make distribution if this matter 
has not been resolved within thirty days from this date. 
Decrees will be signed in accordance with this Opinion when pres- 

ented. 

Ralph G. Shure 

Judge of the Circuit Court for 

Montgomery County, Maryland 


[Filed 5/27/65] 
DECREE 


The Cross Bill of the defendant, Elisabeth C. Hardy, in Equity No. 
24,474 for divorce a vinculo matrimonii from the plaintiff, and the Pe- 
tition for Divorce in Equity No. 28,431 between the same parties were 
consolidated and tried together by the Court on March 17th and 18th, 
1965; and . 

The Court, upon consideration of the evidence adduced and the ar- 
guments of counsel at the trial, having found that the defendant Elisa- 
beth C. Hardy abandoned and deserted the plaintiff, which abandon- 
ment and desertion has continued uninterruptedly for more than eighteen 
months, is deliberate and final and the separation of the parties beyond 
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any reasonable expectation of reconiliation; it is, thereupon, this 20th 
day of April, 1965, by the Circuit Court for Montgomery County, Mary- 
land, sitting as a Court of Equity. . 

ADJUDGED, ORDERED and DECREED that the plaintiff, Russell 
Hardy, Sr., be, and he is hereby, divorced a vinculo matrimonii from 
the defendant; and said defendant shall pay the costs of these proceed- 
ings, and 

The Cross Bill of Elisabeth C. Hardy is hereby dismissed. 

/s/ Ralph G. Shure 


[Seal] Judge of the Circuit Court for 
Montgomery County, Maryland 


[Filed 11-15-65] 


IN THE CIRCUIT COURT FOR 
MONTGOMERY COUNTY, MARYLAND 


Sitting as a Court of Equity 


RUSSELL HARDY, SR., 
Plaintiff 
vs. * Equity No. 24474 


ELISABETH C. HARDY, 
Defendant 


ORDER 


It appearing that the parties to this proceeding and the Riggs Na- 
tional Bank of Washington, D.C. were served with certified copies of 
my Order of October 25, 1965, and no good cause to the contrary hav- 
ing been shown, it is thereupon 

ORDERED this 9th day of November, 1965, by the Circuit Court 
for Montgomery County, sitting as a Court of Equity, that cashier's 
checks of the Riggs National Bank of Washington, D.C. numbered L- 
6448, L6449, L6450, L6451, L6452 and L6453 be delivered by Clayton 


JA 15 


K. Watkins, Clerk of this Court, unto Barry H. Helfand, Esq., duly ap- 
pointed Trustee, he to deposit said checks in Federally insured banks 
or savings institutions in denominations not to exceed $10,000.00 inany 
one institution, said funds there to remain until final determination of 
the case of Hardy v. Hardy, et al, now pending in the US. District 
Court for the District of Columbia, and being specifically described as 
Civil Action No. 4075-61, and 

The said Barry H. Helfand, Esq., is authorized to endorse said — 
checks on behalf of the payees thereof, collect and deposit the proceeds, 
as aforesaid, and to pay under Order of Court to the party or parties 
entitled thereto in accordance with final judgment in said Civil Action 
No. 4075-61, upon giving to said Bank and parties to this cause ten 
days written notice prior thereto, and 

IT IS FURTHER ORDERED that a certified copy of this Order be 
delivered to each bank or savings institution in which said funds are 
deposited, and 

IT IS FURTHER ORDERED that before the performance of his 
duties as herein set forth, the said Barry H. Helfand, Esq. shall give a 
fiduciary bond with corporate surety to be approved by the Clerk of 
this Court in the penalty of $60,000.00, conditioned upon the faithful 
performance of his duties hereunder, with the premium therefor to be 
chargeable against the funds herein involved, and 

The previous Order of this Court, dated October 2nd, 1965, and in- 
volving the same subject matter, is hereby rescinded. 


Ralph G. Shure 
Judge of the Circuit Court for 
Montgomery County, Maryland 


[Filed 1/10/66] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
RUSSELL HARDY, SR., 
Plaintiff, 
v. Civil Action No. 4075-61 


ELISABETH C. HARDY, ET AL, 
Defendants. 


PLAINTIFF'S MOTIONS FOR RELIEF FROM JUDGMENT 
AND FOR SUMMARY JUDGMENT 


TO: The Honorable Richmond B. Keech 

Comes now the plaintiff, by counsel, and (1) renews his motion 
pursuant to Rule 60(b)(5) and (6), Federal Rules of Civil Procedure, for 
relief from so much of the judgment of this Court entered October 18, 
1964, dismissing Count 4 of plaintiff's Supplemental and Amended Com- 
plaint and holding that this Court could not consider the division of the 
proceeds from the sale of certain real property held by the parties as 
tenants by the entirety for the reason that the parties were still mar- 
ried to each other on October 30, 1964, and as grounds therefor refers 
to the attached Affidavit, Statement of Material Facts, Points and Au- 
thorities, and all proceedings, testimony and evidence in this case; and 

(2) moves this Court for summary judgment in his behalf in the 
amount of $55,540.43 under Count 4 of plaintiff's Supplemental and 
Amended Complaint, and as grounds therefor refers to the attached 
Affidavit, Statement of Material Facts, Points and Authorities, and all 


proceedings, testimony and evidence in this case. 


Respectfully submitted, 


Smith W. Brookhart 
1700 K Street, N.W. 
Washington, D. C. 20006 
Attorney for Plaintiff 


[Filed 1/10/66] 


AFFIDAVIT OF RUSSELL HARDY, SR. IN SUPPORT OF 
PLAINTIFF'S MOTIONS FOR RELIEF FROM JUDGMENT 
AND FOR SUMMARY JUDGMENT 


DISTRICT OF COLUMBIA: SS. 


Russell Hardy, Sr., having first been duly sworn on oath : deposes 
and says: 

1. That he is the plaintiff in the above-entitled case. 

2. That he furnished all of the consideration for the purchase 
price of the real estate which is the subject matter of Count 4 of the 
Complaint herein and paid for all interest, insurance, taxes, repairs 
and improvements thereon, and no part thereof was paid by the defend- 
ant, Elisabeth C. Hardy, all of which is more fully shown by his testi- 
mony and exhibits in this case. 

3. That the defendant, Elisabeth C. Hardy, breached her marital 
vows to him by desertion, for which he was granted a divorce from her 
on April 20, 1965, by the Circuit Court for Montgomery County, Mary- 
land, as shown by a certified copy of the judgment of that Court. 


/s/ Russell Hardy, Sr. 


Subscribed and sworn to before me, a notary public in and for the 
District of Columbia, this 7th day of January, 1966. 


/s/ Lorna E. Antice 
Notary Public, District of Columbia 


My Commission expires: 10-15-67. 


[Filed 2/4/66] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


RUSSELL HARDY, SR., 
Plaintiff, 
v. Civil Action No. 4075-61 


ELISABETH C. HARDY, ET AL, 
Defendants. 


AFFIDAVIT 
DISTRICT OF COLUMBIA: SS 

Russell Hardy, Sr., having first been duly sworn on oath, deposes 
and says: 

1. That he is the plaintiff in the above-entitled case. 

2. That plaintiff and defendant in 1942 were living together as 
husband and wife in an apartment at the Westchester in the District of 
Columbia. On or about June 16, 1942, during plaintiff's short absence 
from the city, defendant left said apartment and, without the knowledge 
or consent of plaintiff, removed therefrom all of the furniture and 
household effects belonging to plaintiff. 

3. On or about July 6, 1942, plaintiff wrote the following letter in 
haec verba to defendant: 


'Dearest Elisabeth: 


"T had intended making the proposal stated in this 
letter toyou directly and verbally, but it will be more 
definite to put it in writing and send it to you. 


"I will buy a good, first-class home for us, of a 
kind and in a community which will be pleasing and 
suitable to you. The title will be held so that it will 
be yours upon my death. This will be done promptly. 
My insurance is in your name. If this proposal is 
accepted and my fortune improves, as Iam confident 
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it shall, the amount will be increased. I will make a 
will in your favor for everything I own or shall own. 
For the same reason, this is important. You will have 
a maid in the home. I have never wanted you to be, 
and shall never want you to be, a housewife. You will 
be given an amount of money adequate to properly — 
maintain and operate the home. I will pay your bills. 
You will be given a stipulated sum of money for your 
own personal private use. All of my affairs, financial 
and otherwise, will be made an open book and freely 
and willingly disclosed to you, and no decisions made, 
as I shall not want to make any, without your advice 
and acquiescence. 


"J dearly love you, Elisabeth, and therefore my 
conduct will be affectionate and kind to you. It will 
be the greatest pleasure of my life to make yours com- 
fortable happy and secure, now and in the future. With 
your presence and assistance, especially in the social 
field, which is a pretty important business, what I pro- 
pose can be done, not in the distant future, but right 
now, and we can begin a new happy and secure life. ' 
Your daughter will be married, probably soon. She. 
can be given a happy and first-class wedding. As I 
have loved and admired her, nothing would be more 
pleasant for me. 

"This is a feasible plan, and I hope you will give 
it thought, and give me an opportunity to assure you 
that it can be carried out. It can be done, and at this 
time, if you will give me the assistance, inspiration 
and incentive necessary. 


"With all my love, 


"Sincerely," 


4. Defendant orally agreed, in response to this letter, to end her 
desertion of plaintiff, resume and continue marital relations with him, 
and fully perform and discharge her marital duties. Defendant moved 
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into plaintiff's smaller apartment at the Westchester with him in Au- 
gust 1942. 

5. On or about August 26, 1942, plaintiff purchased the Kenwood 
home and title thereto was placed in defendant's name. 

6. On September 21, 1942, plaintiff and defendant moved from the 
Westchester Apartments in the District of Columbia to the home in 
Kenwood, Montgomery County, Maryland. 


Russell Hardy, Sr. 


Subscribed and sworn to before me, a notary public in and for the 
District of Columbia, this 4th day of February, 1966. 


Notary Public, D. C. 


My Commission Expires: 


[Filed 2/11/66] 


IN THE CIRCUIT COURT FOR 
MONTGOMERY COUNTY, MARYLAND 


RUSSELL HARDY, SR. 
Plaintiff, 


vs. Equity No. 24474 


ELISABETH C. HARDY, 
Defendant and 
Counter-claimant 


STIPULATION 


Plaintiff and defendant-counterclaimant hereby stipulation as fol- 
lows: 

1. That the proceeds of any sale of the premises 6400 Broodside 
Drive, Kenwood Maryland, now held by the parties hereto as tenants by 
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the entireties shall be an estate by the entireties held by them, in all 
respects as if no sale had been made. 

2. That the proceeds of any sale of premises 6400 Brookside 
Drive, Kenwood, Maryland, shall be deposited in interest bearing ac- 
counts in savings banks and/or savings and loan associations in Mont- 
gomery County, Maryland, in sufficient number to assure that each ac- 
count will be fully protected by the Federal Deposit Insurance Corpora- 
tion and the Federal Savings and Loan Insurance Corporation; and that 
not more than $9,000.00 shall be deposited in any one account. 

3. That such savings accounts shall be in the names of the parties 
hereto, and no part thereto shall be withdrawn except upon the signa- 
tures of both of them. 


4. That the proceeds of any sale shall be disposed of according to 
the decision of the issues in this case by this Court, and according to 
any final, unappealable judgment of this Court pursuant to such deci- 


sion. 


Date: 


Russell Hardy, Sr. 
Plaintiff 


Elisabeth C. Hardy 
Defendant - 
Counter-claimant 


[Filed 2/14/66] 
AFFIDAVIT 
DISTRICT OF COLUMBIA, SS: 


Russell Hardy, Sr., being sworn, states as follows: 
I have read the letter of Mr. Michael F. X. Dolan to The Honorable 
Richmond B. Keech, dated February 11, 1966, with which Mr. Dolanen- 
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closes a copy of a proposed Stipulation, dated September 12, 1961, 
which Mr. Dolan states was never executed. Assuming that Mr. Dolan 
is requesting the Court to infer from the fact that the proposed Stipula- 
tion contains a statement that the proceeds of the sale of the Kenwood 
property should be an estate by the entirety "in all respects as if no 
sale had been made", and the fact that I refused to subscribe to the 
Stipulation, that I intended that the proceeds should be dealt with as if 
no sale of the real estate had been made, that is, as real estate, the in- 
ference would be contrary to my intention at the time, as well as of 
elementary logic. The truth is that I rejected the proposed Stipulation 
in toto, among other things, because of the attempt to negative the op- 
eration of the doctrine of equitable conversion. The proposed Stipula- 
tion was prepared solely by the defendant and long before the settle- 
ment proceedings forthe real estate and a checkforthe money was re- 
ceived, and before that check was converted into the six cashiers’ 


checks for deposit as money in savings accounts in savings institu- 
tions. 


Russell Hardy, Sr. 
[Notary Certificate, 14 Feb. 1966.] 
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[Excerpts of Proceedings, Oct. 19 and 20, 1964, before Judge Rich- 
mond B. Keech, Wash., D. C.] 


OOK 


[3] RUSSELL HARDY, SR. 


* OK OK 


DIRECT EXAMINATION 
BY MR. MC CANN: 


* Ok OK ; 

[7] Q. Now, what occurred in June of 1942? A. About June 15,1 
went to New York on business and returned, I think, on the 17th. As I 
was going through the lobby [8] of the Westchester to go to the eleva- 
tor, I was stopped by the man at the desk and he made a statement to 


me. He told me -- 
* KOK 


Q. All right. You talked to a man at the desk. What did you find 
when you went to your apartment? A. I found that the apartment was 
entirely empty, completely stripped of all of its contents which were 
there when I left for New York, containing nothing but my clothes in 
the closet. 


* Ok OK 


[10] @. What did you do then? A. I then bought a small cot to 
sleep on in that place, and I occupied it until I could rent a smaller 
apartment from the Westchester people. I bought some furniture for 
the smaller apartment. I ascertained where Mrs. Hardy was and I 
filed a replevin suit in court to recover the furniture. 

[11] * OKO 

A. Lascertained the cause of her departure, and her discontentment, 
and told her that my fortune had recently very greatly improved from 
the cash standpoint, and from the prospect of a lucrative business in 

the future which I had gotten in New York, and told her - asked her to 
return to me, and told her that I would purchase a home for us which 
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would be some security for Mrs. Hardy and myself eventually, and I 
think those were the two arguments that I addressed to her to induce 
[12] her to return. 

Q. Did she return to you? A. She did. 

Q. When? A. I think it was about August, 1942, when she came 
and spent a short time in a smaller apartment which I had rented and 


furnished. 
* OK OK 


[24] Q. Now, let us go back and will you please tell me the cir- 
cumstances under which this house in Kenwood was placed in the name 
of Mrs. Hardy? Will you give the story of the purchase of this house 
in 1942? A. I had proposed to Mrs. Hardy that I buy a home for us. 
We went about looking at places and in the course of which we saw the 
Kenwood place. She decided that she would like to have [25] that. I 
hestiated because it was a little beyond what I thought my financial 


reach was, and it was vastly more pretentious than we needed but 
nevertheless, I bought the place. The title was to be in our joint name 
as tenants by the entireties. 

After I had made a deposit, I got a contract from the owner, a writ- 
ten conventional real estate purchase contract. It provided that the 
name -- that the title should be taken in the name of Mrs. Hardy. It 
did not have the names of the purchaser at the top. It was not as I had 
intended. 

Eventually Mrs. Hardy and I were in my office in the Woodward 
Building about that, and I told her that to have title in her name was 
not what I intended, that I didn't distrust her but if she should die, be- 
fore I did, with the title that way, I would have nothing, and I said it 
should be corrected, and that if the title were put that way, the law 
would attribute it as a gift to her by me inasmuch as I was going to 
pay all of the considerations, and that was taken care of by my sug- 
gestion and that we ‘should write after her name in the statement that 
title should be taken in her name the word as trustee, and she took the 
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contract and went out into the other room and typed that clause in 
there. 
I had written my name in the contract as the purchaser, [26] and 
she then said she would write her name also as purchaser, and that is 
the way it was done. 

At that time I was very busy and I didn't want to take the time to 
get a new contract written and we then -- but that contract was not as 
I had talked to the seller. I had told the seller that this was to be a 
home for me and Mrs. Hardy but that was the way the contract was as 
I testified when it turned up in my office, andthat is the way it was as I 
have explained when I signed it. 

We then got with the title company and a deed was presented and 
the deed had no statement that Mrs. Hardy was taking title as trustee. 
Nevertheless, I went through with the deal, with the settlement. 

Q. Now, then, it was true then that the title was in her name and 


then you and she had this argument in August, 1946? A. Yes. 
Q. Now, had you taken any steps before that time to get the title 
put in your name? A. Yes. 


Q. What action had you taken? A. I had brought a suit againnt 
Mrs. Hardy to declare the title in me solely,and I had done that be- 
cause prior to that [27] time, prior to the time I brought that suit, Mrs. 
Hardy told me that she wanted a divorce from me. She didn't want to 
be married to me, and I asked her why, what were her grounds, and 
she said something to the effect that she wanted to be alone. She didn't 
want to be married to anyone, that it was her doctrine that he who 
travels farther travels alone, and that is the way she wanted it to be, 
and I replied to her that if she thought she had grounds for a divorce 
from me, she should bring a suit against me which I told her I would 
oppose. 

I said, however, that I think you should correct the title of this 
property before you do anything so that it will appear as was originally 
intended. 
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She refused to do anything about it, and after waiting a consider- 
able time, I concluded that the only recourse, my only solution was to 
bring a suit against her and I did so. 

Q. Now, at that time, how much had you paid in on the property? 
A. Thad an equity of approximately $10,000. 

* Ok OK 

[29] Q. What occurred with respect to the property when you re- 
turned to your home in Kenwood? A. Before I returned, I had an un- 
derstanding with Mrs. Hardy that the title should be made onthe record 
that -- of tenants by the entireties and after I had that understanding, 
we resumed living together. She did not carry out that understanding. 
She delayed and finally, however, that was done. Mrs. Hardy made a 
deed and the title was passed through a third party and was tenants by 
the entirety as it stands today. 

* Ok Ok 

[56] Q. Yes. Did you observe - did you at any time see any re- 
lationship between her desertions and your financial condition? A. Yes. 

Q. Will you please explain that to the court? A. The first deser- 
tion was in 1942; immediately prior to that, my financial condition was 
very bad. I had very little money andimmediately afterwards, it had 
greatly improved. 

Q. Did she return to you? A. Yes. At the time of the reconcilia- 
tion, it had greatly improved. The same was true with regard to the 
desertion of August 1946, and -- 

* OK OK 

[64] THE WITNESS: Well, on October 17, 1961, at the settlement 
proceedings for the sale of the Kenwood property, I had drafted an 
agreement to apply between me and the settlement people for the check 
to be received in payment of the property. 

Q. Is this the agreement that you drafted? A. That is. 

MR. MC CANN: We offer this agreement in evidence, Your Honor. 
Would you mark it? This will be exhibit No. 1. 


* * 
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[66] THE WITNESS: When I presented the proposed agreement, 
how the check should be made by Mr. Dillion of the settlement com- 
pany, I handed -- it was signed by them, I handed it to Mr. Dolan, and 
Mrs. Hardy took it and she signed it also. That is why her name is on 
here. 

THE COURT: You are referring now to exhibit one? 

THE WITNESS: Exhibit No. 1. I then said to Mr. Dolan that there 
will be a problem about who should receive the check for the proceeds 
of the sale, and I said to him that so far as I am concerned, Mr. Dolan, 
I would just as soon it be mailed to you and then we can take the check 
and have it converted into parts for the purpose of making deposits in 
savings institutions and insured and interest bearing accounts. 

[67] Mr. Dolan said that he would do that. Then as exhibit two in- 
dicates, the check was mailed to him on October 26, 1961, the check 
for $55,540.43. 

Mr. Dolan sent me a letter dated October 27, 1961, about discuss: 
ing the procedure for the deposit of the money in accordance with that 
agreement. That is exhibit four. 


* KOK 


[109] CROSS EXAMINATION 
BY MR. DOLAN: 


* * 

[120] Q. Isn't it a fact that the reason that you placed the title to 
Kenwood property in Mrs. Hardy's name solely was that an additional 
incentive, so-to-speak was to show her your good faith and your ef- 
forts towards a reconsideration of the difficulties which you had ex- 
perienced together previously? A. No. 


*x* * * 


[122] BY MR. O'MALLEY: 


* OK OK 


[124] Q. So that are you saying now that there was ever anagree- 
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ment, a concrete agreement between you and Mr. Dolan, with regards 
to how these checks were to be deposited? A. I say there was the 
agreement with Mr. Dolan stated in his answer to the interrogatory, 
and there was an agreement between Mr. Dolan and me with that money 
to be deposited in insured interest bearing savings account as soon as 
Mr. Dolan received the check for the $55,540.43. 

Q. That agreement that you referred to was entered into at the 
time of the closing on the sale of the property, October 27, 1961, is" 
that correct? A. That is correct, yes. 


* x x 


[Filed March 30, 1966] 


EXCERPTS FROM PROCEEDINGS 
February 8, 1966 


* KOK 


[81] MR. SHEFFIELD: May it please the Court: With respect to 
this tax lien, this ten thousand five hundred and some dollars, — 

THE COURT: Yes. 

MR. SHEFFIELD: — I do not think that there is any competent evi- 
dence in this record which this Court can notice, which this Court can 
properly notice under Rule 56(e) for [82] summary judgment. It is not 
the subject of any affidavit, it is not the subject of any sworn testimony 
that this ten thousand five hundred and some dollars was in any way 
paid for Mr. Hardy's benefit alone. And we will take exception to the 
Court — 

THE COURT: Mr. Sheffield, I don't believe that you were here at 
the time this matter was first tried? 

MR. SHEFFIELD: That is true, Your Honor. 

THE COURT: My recollection of the testimony — and I'm speak- 
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ing from my recollection of a long time back, and you will forgive me 

if 1am in error — my recollection is that the testimony in this case 
was that these parties — I believe that Mr. Hardy said that these par- 
ties stood apart, they had separate and distinct income taxes, and it was 
the desire — of the parties that they did not want a commingling or 
joining of accounts. So this is a lien of Mr. Hardy solely, sir, read in 
conjunction with the testimony of the trial. You were not here, so you 
are not charged with that knowledge. Talk to your client, Mr. Sheffield. 

MR. SHEFFIELD: I'm just saying, Your Honor, that the amount of 
it is not the subject of any testimony or document that Your Honor can 
notice under Rule 56(e). It's got to be the subject of a sworn affidavit 
and a certified copy of a [83] document in order for it to be cognizable 
under Rule 56(e). I mean that's just the rule. I'm saying to Your Honor 
that that’s what the rule is, and I'm confident that it is the rule. 

THE COURT: Let me ask you this as a member of the bar of this 
court, sir: Is there any challenge factually that this was deducted be- 
cause of liens of Mr. Russell Hardy ? 

MR. SHEFFIELD: No, Your Honor. I'm just saying what is cogni- 
zable under Rule 56(e). 

THE COURT: I understand you, sir, but I'm looking for substance, 
too. 

MR. SHEFFIELD: Just a minute, sir, because I wasn't hare at the 
trial, as you know. 

THE COURT: I do, sir. 

MR. SHEFFIELD: I do want to check this out, but my understand- 
ing was, just as Your Honor's understanding, that they were separate 
and apart and the matter of the taxes was an obligation of Russell Har- 
dy. I was advancing the proposition merely — 

THE COURT: That it hadn't been sworn to. 

MR. SHEFFIELD: — that it wasn't properly before the Court for 
summary judgment purposes. 

THE COURT: Yes, sir. 


[Filed 2/23/66] 


MEMORANDUM AND ORDER 


This action is before the court following affirmance by the Court 
of Appeals of this court's judgment in Hardy v. Hardy, 235 F. Supp. 208 
(1964). The original order of affirmance, dated December 15, 1965, 
was modified on January 5, 1966, to include a recitation that the affirm- 
ance was without prejudice to a renewal of plaintiff's motion under 
Fed. R. Civ. P. 60(b). This court has granted plaintiff's motion to ef- 
fectuate the affirmed judgment, with an exception as to count 4 of 
plaintiff's supplemental and amended complaint, in regard to which 
plaintiff asks for relief under 60(b)(5) and (6) - vacation of judgment - 
and the entry of summary judgment. In 1964, when this case was orig- 
inally determined, the plaintiff Russell Hardy and defendant Elisabeth 
C. Hardy were still married. This court held it was therefore unable 
to partition property held by the couple in an estate by the entireties. 
Since that judgment was entered the plaintiff, Russell Hardy, has been 
granted a divorce by the Circuit Court of Montgomery County, Mary- 
land, on the ground of defendant Elisabeth Hardy's desertion. Plaintiff 
now asks this court to declare forfeited the defendant's one-half inter- 
est in the fund arising from the sale of the marital domicile in Ken- 
wood, Maryland, and to grant summary judgment in plaintiff's favor as 
to the entire fund. Plaintiff relies on the doctrine enunciated in Moore 
v. Moore, 51 App. D.C. 304, 278 Fed. 1017 (1922), and subsequent 
cases, to the effect that when title is taken jointly in the names of hus- 
band and wife, the husband furnishing all the consideration, the wife's 
continued interest in the property is dependent upon her faithful ob- 
servance of the marital vows, and that a breach of those vows results 
in a forfeiture of her interest. Defendant contends that the law of 
Maryland must be applied, and that under Maryland law the taking of 
property jointly in the name of husband and wife with one spouse alone 
providing the consideration works as an absolute gift of a one-half in- 
terest to the non-paying spouse. 
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Plaintiff and defendant were married in 1939. On August 1, 1942, 
plaintiff purchased, with his funds, a house in Kenwood, Maryland, to 
be used as the marital domicile, placing title in the name of his wife. 
In 1946, through a straw, title was placed in the Hardys as tenants by 
the entireties. Fifteen years later, in September, 1961, following in- 
creased marital difficulties, a contract for the sale of the Kenwood 
house was executed by the husband and wife. This was followed on 
October 10, 1961, by defendant's desertion of the plaintiff. The house 
was sold on October 17, 1961. There was an agreement dated October 
17, 1961, between Mr. and Mrs. Hardy that payment for the property 
would be in the form of a check made to the Hardys as tenants by the 
entireties, and it was further stated that the agreement was "without 
prejudice to the respective rights of Russell Hardy Sr. and Elisabeth 
C. Hardy". The check was drawn on the Riggs National Bank in Wash- 
ington, and entrusted to Michael F. X. Dolan, defendant's attorney. In 
December of 1961, Riggs cashed this check, issuing to the Hardys, 
again as tenants by the entireties, six cashier checks drawn on that 
bank. On June 20, 1962, the Circuit Court of Montgomery County en- 
tered an order, pursuant to a petition by Elisabeth Hardy, permitting 
the deposit of the checks with the Clerk of that Court pending final de- 
termination of the case of Hardy v. Hardy in this Court. On April 20, 
1965, plaintiff was granted a divorce by the Circuit Court of Mont- 
gomery County on the ground of defendant's desertion on October 10, 
1961; no appeal was taken from that decree. Subsequently, on Novem- 
ber 15, 1965, the Maryland Court ordered its appointed trustee to de- 
posit the six checks in interest-paying savings and loan institutions. 

Defendant contends that the law of Maryland controls. Plaintiff 
argues that the situs of the real estate, from the sale of which the con- 
tested fund resulted, does not determine the law to be applied. It is his 
contention that, from the time this suit was brought until the time at 
which the forfeiture is said to have occurred, the contested property 
was personalty, in the form of either a check drawn on a Washington 


JA 32 


bank or cashier's checks of a Washington bank; that, no matter where 
the checks themselves were, the situs of the obligation was in the Dis- 
trict of Columbia and District law should govern rights thereto. It is 
argued that defendant's interest in the fund was forfeited on the date 
the Maryland decree awarding plaintiff a divorce on the ground of de- 
fendant's desertion became final, this date being prior to the time the 
checks were deposited in Maryland savings and loan institutions. Plain- 
tiff then submits that the Moore doctrine, which has hitherto been ap- 
plied only to real estate, should be applied to intangible personalty. 
Counsel cites the broadening trend evidenced in Schultze v. Schultze, 
112 U.S. App. D.C. 162, 300 F. 2d 917 (1962), where the Moore doctrine 
was extended to commercial realty. 

Plaintiff further maintains that jurisdiction arises solely fromD.C. 
Code §16-409 (1961), re-enacted as §16-901 (Supp. V, 1966). The court 
is constrained to reject this contention. The legislative history of $16- 
409 revealsasingle Congressional intent: to endowthe District of Colum- 
bia court which entered a divorce decree with the power to adjudicate, 
in the same action, the property rights of the parties before it. S. 
Rep. No. 720, 74th Cong., 1st Sess., p. 2 (1935); H.R. Rep. No. 1532, 
74th Cong., 1st Sess., pp. 4-5 (1935). Prior to this, a separate equity 
action was required. Neither Scholl v. Scholl, 80 U.S. App. D.C. 292, 
152 F. 2d 672 (1945), nor Heath v. Heath, 89 U.S. App. D.C. 68, 189 F. 
2d 697 (1951), both cited by plaintiff, holds that $16-409 is the sole 
basis upon which a District of Columbia court can exercise jurisdiction 
where the parties before it have been divorced by a foreign decree. The 
defendant in Scholl maintained that §16-409, in particular the words "in 
the same proceeding in which such decree is entered", by implication 
ousted the court of jurisdiction where that court was not also entering 
a divorce decree. Judge Prettyman, in rejecting this contention, did 
not say the court had jurisdiction under §16-409, but rather cited gen- 
eral jurisdictional principles. See 80 U.S. App. D.C. 292 at 295. The 
holding in Heath v. Heath sprang from the substantive portion of §16- 
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409; it held that the section applied to property settlement agreements 
when a foreign divorce was obtained. Thus a husband and wife could 
retain the incidents of a tenancy by the entirety or a joint tenancy after 
their marriage was dissolved if they so agreed. Again, there is no 
statement that §16-409 is the basis of jurisdiction in an action to adju- 
dicate the property rights of foreignly divorced parties. The language 
of the section, its legislative history, and the cases which interpret it, 
all lead the court to believe that plaintiff's contention is not correct. 
This is an equity action and the parties are before the court. Further- 
more, while the fund is physically in Maryland, the Maryland Court, 
under whose control it now is, has specifically ordered that it be held 
pending the disposition of this suit.— The court bases its jurisdiction 
on the general grant of authority found in D.C. Code §11-306 (1961). 


1/ The relevant part of the order of The Circuit Court for panteomety 
County, Maryland, reads as follows: 


"ORDERED this 9th day of November, 1965, by the 
Circuit Court for Montgomery County, sitting as a Court 
of Equity, that cashier's checks of the Riggs National Bank 
of Washington, D.C. *** be delivered by Clayton K. Watkins, 
Clerk of this Court, unto Barry H. Helfand, Esq., duly ap- 
pointed Trustee, he to deposit said checks in Federally in- 
sured banks or savings institutions in denominations not to 
exceed $10,000.00 in any one institution, said funds there 
to remain until final determination of the case of Hardy v. 
Hardy, et al, now pending in the U.S. District Court for the 
District of Columbia, and being specifically described as 
Civil Action No. 4075-61 ****', 


Acting under the jurisdiction so conferred, the court concludes that 
Mrs. Hardy is entitled to half the contested fund ontwo separate grounds: 
first, the agreement (as fully set out hereinafter) that the sale of the 
Kenwood property would be without prejudice to their respective rights;! 
and second, apart from the agreement, the consideration which the 
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court finds Mrs. Hardy gave for the rights she received in the tenancy 
by the entireties that existed in the checks. _ 

It will be gleaned from what follows that basic to both grounds is 
the accepted proposition that the law of the situs of realty determines 
the rights and obligations to that property. DeVaughn v. Hutchinson, 
165 U.S. 566, 570 (1896); Darby's Lessee v. Mayer, 10 Wheat (23 U.S.) 
465, 468-69 (1825). See Sunderland v. United States, 266 U.S. 226 
(1924); Greenwood v. Page, 78 U.S. App. D.C. 168 (1943). Our Court of 
Appeals, in Filson v. Fountain, dealing with rights in real estate in New 
Jersey, stated: 

"since the land in this suit is in New Jersey, the law of 

that state must govern any decision here with regard to 

the interest, legal or equitable, of the parties in that 

property ***"'. 
84 U.S. App. D.C. 46, 48, 171 F. 2d 999, 1001, reversed on other 
grounds, 336 U.S. 681 (1948). In regard to equitable interest, the Re- 
statement of Conflicts states that the issue of whether a person has an 
equitable interest in land is determined by the law of the state where 
the land is, and further, that a court of one state cannot by its decree 
create an equitable interest in the land of another state. RESTATE- 
MENT, CONFLICT OF LAWS §§ 239, 240 (1934); RESTATEMENT 
(Second), CONFLICT OF LAWS §§ 239, 240 (Tent. Draft No. 5, 1959). 
These principles are firmly grounded on strong policy considerations. 
Land is within the exclusive control of the state of the situs, and that 
state legitimately has a paramount interest in the determination of 
rights to land within its borders. Considerations of certainty, conven- 
ience, and uniformity alos dictate the rule. Transactions in land are 
particularly important to the parties involved, and real advantages ac- 
crue from the existence of certainty as to which law will determine the 
consequences of the partys’ actions. 

If the parties intended their respective rights in the checks to be 
determined according to the rights in the Kenwood realty, the rights to 
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which would clearly be determined by Maryland law, it follows that the 
parties intended the same Maryland law to govern their rights in the 
checks. The court does not find the agreement of the parties of Octo- 
ber 17, 1961, to be ambiguous. 2 We must assume that the addition of 
the last sentence of the agreement was purposeful. It indicates an in- 
tent to retain their respective rights as if no sale had taken place. Any 
other reading would reduce the sentence to surplusage. The.correct- 
ness of this interpretation is demonstrated by the plaintiff's own treat- 
ment of the agreement. In his amended and supplemental complaint of 
July, 1962, filed nine months after the agreement was signed and the 
property was sold, plaintiff, in referring to the proceeds of the sale, 
asked that the defendant Mrs. Hardy be declared a trustee as to "the 
interest which she now holds in said real estate ***". (Emphasis ad- 
ded.) 3/ ‘The court finds that it was the intent of the parties to main- 
tain the same respective rights in the property that would exist had the 
real property never been sold. This compels the application of Mary- 
land law, under which, as will be seen, Mrs. Hardy is entitled to a one- 
half interest. 


2/ The agreement is as follows: 
"Oct 17 1961 


Conroy and Williams and Russell Hardy Sr. agree 
that the check in payment for property 6400 Brookside 
Drive, Kenwood, Maryland, is to be made to Russell . 
Hardy Sr and Elisabeth C Hardy as tenants by the en- 
tireties This agreement is without prejudice to the 
respective rights of Russell Hardy Sr and Elisabeth 
C. Hardy. 


Conroy & Williams 

By /s/ Victor A. De Leon 
/s/ Russell Hardy Sr. 
/s/ Elisabeth C. Hardy" 
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3/ At the close of his Supplemental and Amended Complaint plaintiff 
states: 


"WHEREFORE the plaintiff prays: 


1. That this Court enter its decree declaring the defend- 
ant a trustee of the title and interest which she now holds 
in said real estate, and that she be ordered to convey to 
the plaintiff by appropriate deed all of her right, title and 
interest therein. 


KATY 


As an alternative and separate ground, the court believes the Moore 
doctrine cannot be applied because Mrs. Hardy gave consideration for 
her interest in the tenancy by the entireties that existed in the checks. 

In 1942 Mr. Hardy purchased the house in Kenwood with his own 
funds and placed title in his wife. Since this real estate was in Mary- 
land, Maryland law must be applied in determining the rights which 
arose out of the transaction. The Maryland courts have held that, 
where a husband purchases property but title thereto is taken in the 
wife's name, there is a rebuttable presumption that the conveyance was 
intended as a gift or advancement to the wife, and that ordinarily nore- 
sulting trust arises in favor of the husband. Groff v. Rohrer, 35 Md. 
327 (1872); Johnston v. Johnston, 96 Md. 144, 53 Atl. 792 (1902). In 
such a case the husband has not only the burden of establishing the re- 
sulting trust, but also is required to overcome the presumption of a 
gift or advancement arising from the relationship of the parties. Powell 
v. Mackenzie, 137 Md. 266, 112 Atl. 290 (1920). There is no evidence 
to rebut the presumption of a gift. However, little emphasis was laid 
on this point during arguments, and it is conceivable that Mr. Hardy 
might be able to produce evidence bearing on his intent. However, no 
matter which way the issue is resolved the ultimate rights of the par- 
ties on this motion will remain the same. For this reason no genuine 
issue of material fact arises. Let it be assumed that Mr. Hardy could 
show facts that would give rise to a resulting trust. It would follow, 
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under that assumption, that Mrs. Hardy gave no consideration for the 
placing of title in her as a tenant by the entirety. Nevertheless, under 
Maryland law, absent a showing of fraud, coercion, misrepresentation 
or undue influence at the time of the transaction, placing title in an es- 
tate by the entirety works as an absolute gift to the nonpaying spouse of 
an equal interest. Anderson v. Anderson, 215 Md. 483, 138 A. 2d 880 
(1958); Brell v. Brell, 143 Md. 443, 450, 122 Atl. 635 (1923); Reed v. 
Reed, 109 Md. 690, 72 Atl. 414 (1909). If no resulting trust occurred, 
then Mrs. Hardy made a gift to Mr. Hardy. Under either analysis, Mrs. 
Hardy enjoyed an interest in the Kenwood house equal to the interest of 
Mr. Hardy. It follows that she gave consideration in the same amount 
as Mr. Hardy for the check received for the sale of the house. | 

Since the law of the situs governs rights to realty, the Moore doc- 
trine cannot be applied to real estate outside the District of Columbia. 
The only conceivable application of the doctrine in this case would be 
to the personalty, the obligation of a Washington bank. It is clear, how- 
ever, that, in regard to the checks, Mrs. Hardy gave a consideration 
equal to that of her then husband. Thus a basic requirement of the 
Moore cases is absent: one spouse did not give all of the considera- 
tion. It follows that Mrs. Hardy did not forfeit her equal interest in the 
proceeds of the sale of the Kenwood house. 

Since defendant has made no cross-motion for summary judgment, 
the issue arises as to whether the court can grant a judgment to her 
absent such a motion. Prof. Moore, in his treatise on Federal Pro- 
cedure, recognizes the court's power to enter judgment for the non- 
moving party when the power to render a summary judgment has been 
invoked by the movant, and the case clearly warrants judgment for the 
opponent. 6 Moore, Federal Practice §56:12 (2d ed. 1965). The cases 
support this view, International Hod Carriers v. Mason Tenders, 291 
F. 2d 496 (2d Cir., 1961); United States v. Franklin Fed. Sav. & Loan 
Ass'n, 140 F. Supp. 221 (E.D. Pa., 1956); American Auto Ins. Co. v. 
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Indemnity Ins. Co. of No. America, 108 F.Supp. 221 (E.D. Pa., 1952), aff'd 
228 F. 2d 622 (3rd Cir., 1956). No different principle would be appli- 
cable because a partial summary judgment for each party is appro- 
priate. The court finds no genuine issue of material fact to impede 
summary judgment as to either party. 

The record discloses that the proceeds of the sale of the Kenwood 
property amounted to $66,060.80. Of this amount, $10,520.37 was used 
to satisfy a lien-of the United States Government for the unpaid per- 
sonal income taxes of the plaintiff. 

It follows that plaintiff's motion for relief from the judgment of Oc- 
tober 30, 1964, as to count 4 should be granted, and summary judgment 
entered in favor of the plaintiff and the defendant as hereinafter set out. 

It is this 23rd day of February, 1966, 

ORDERED that the judgment of this court of October 30, 1964, with 
respect to count 4 of plaintiff's supplemental and amended complaint be 
vacated, and that judgment be granted in favor of the plaintiff, Russell 
Hardy, in the sum of $22,510.33 together with any interest earned on 
that sum (said sum being one-half of the proceeds realized from the 
sale of the Kenwood property less payment for plaintiff's separate in- 
come tax), and that judgment be granted in favor of the defendant Elisa- 
beth C. Hardy in the amount of $33,030.40 together with any interest 
earned on that amount, and further, that a proportionate share of any 
charges growing out of the trusteeship created by order of the Circuit 
Court for Montgomery County, Maryland, be deducted from the above 
amounts. — 


/s/ R. B. Keech 
Judge 


47 Following protracted oral arguments on this motion after the orig- 

~ inal appellate consideration, and subsequent to the preparation of 
the above memorandum, Mr. Dolan, Mrs. Hardy's attorney, sent a 
letter to the court and attached to it an unsigned agreement, dated 
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September 12, 1961, which was to the effect that the proceeds of 
the sale of the Kenwood house would be treated as if no sale had 
taken place. This agreement, according to defendant, was the 
work of Mr. Hardy, who subsequently refused to sign it. This let- 
ter and attached agreement brought in reply an affidavit to the ef- 
fect that "at the time" the unsigned agreement was submitted to 
him, he had no intention of treating the property as if a sale had 


never taken place. | 

The court feels that neither of these documents was timely pres- 
ented. Furthermore, even if they are considered, the court does 
not feel they produce a material question of fact. It was apparent 
long before the hearing that the defendant was going to rely on the 
signed agreement of October 17, 1961, which the court cites in its 
decision. Each of the parties submitted numerous memoranda and 
counter memoranda. Heavy emphasis was laid on the signed agree- 
ment during oral arguments. At no time did Mr. Hardy, an attor- 
ney himself and represented by very able counsel, raise the issue 
of his intention at the time the agreement of October 17, 1961, was 
signed, or suggest it was other than what the agreement clearly 
indicated. Against this background, Mr. Hardy, in his belated af- 
fidavit, states that it was not his intention "at the time" of the un- 
signed September 12, 1961, agreement. He does not state it was 
not his intention at the time of the agreement this court relies on 
in its first ground; nor would he be well advised to do so, since 
his subsequent complaint in terms indicates a clearly contrary in- 
tent. The court finds no material issue of fact to have been raised 
by the affidavit. 

No genuine issue of fact exists unless the fact alleged has legal 
probative force as to a controlling issue. See Neff v. World Pub. 
Co., 349 F. 2d 235 (8th Cir., 1965). 


[Excerpts from Deposition of Russell Hardy, Sr., Dec. 30, 1963.] 
[3] RUSSELL HARDY, SR. 


* OK OK 
EXAMINATION OF COUNSEL FOR DEFENDANTS: 
BY MR. DOLAN: 
* Ok OK 

[7] Q. Title to the premises 6400 Brookside Drive in Kenwood, 
Maryland, was taken in 1942 in whose name, Mr. Hardy? A. Well, I 
don't have the deed here. I think it was taken in the name of Elisabeth 
C. Hardy. 

Q. Solely? A. As trustee. 

Ok OK 

[10] Q. And title to that home at that time was in whom? A. That 
equitable title -- 

Q. Mr. Hardy you are fencing with me, and I am not here to fence 
with you. I appreciate the fact -- A. What is your question? -- the 
title was in whom? 

Q. Title to those premises 6400 Brookside Drive? A. Iam an- 
swering your question. When you ask me the title is in whom, I say 
the equitable title -- 

Q. Mr. Hardy, again I suggest you are fencing with me, andI am 
not here to fence with you. I want to know in whom the title to those 
premises was? A. The equitable -- 

OK OK 
[12] A. In that case, as I remember it, I alleged that the property had 
been bought by me as a home for Mrs. Hardy and me, and that the title 
had been given to her as a trustee for that purpose, that that was the 
result of a deed being prepared by the title company that way in error, 
and that she had taken it with the understanding that she was a trustee 
and that at any [13] time that it should become necessary or appro- 


priate, she would transfer that title as I should direct. 
* * OK 


JA 41 


Q. *** Now, with respect to the trust which you say was involved 
in the titling of the premises in Mrs. Hardy's name [14] subject to her 
disposing of it at your future direction, did you furnish to Mrs. Hardy, 
or did she furnish to you, any written document in which a declaration 
of trust became a matter of evidence? A. Became a matter of evi- 
dence? 

Q. In other words, was there anything in writing which indicated 
that a trust as between her and you was in existence as to the premises 
6400 Brookside Drive? A. Yes. 

Q. And what was that document? A. It was a contract of pur- 
chase. 

* * 

[29] THE WITNESS: I did impose on her in an oral statement the 
understanding that I would buy a home for us, not just for her, but for 
us, and I would buy a home, not just a piece of property, and that we 


would live there for the remainder of our lives, if we could live, hap- 


pily together. 
* OK OK 

BY MR. DOLAN: 

Q. I realize that, Mr. Hardy, but my only question was whether 
or not you imposed any particular or specific conditions upon the vest- 
ing of the property in Mrs. Hardy as a tenant by the entireties? A. *** 
In addition to that, our conversation was that this property was to be a 
home for both of us, and a home, not just a piece of real estate. I had 
succeeded in persuading her to return to me -- she had deserted me 
in 1942, when I lived at the Westchester, she had taken my furniture 
and stolen away in the night, and I was trying to persuade her to come 
back and live peacefully and [30] happily with me -- a thing in which I 
have utterly failed. 

Q. So that prior to the occupancy or ownership of this house Mrs. 
Hardy and you had been estranged; is that correct? A. That is right, 
yes. 
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Q. And there was a reconciliation just prior to the purchase of 


the home; is that correct? A. That's correct. 
OK OK : 


[Filed 3/3/66] 


NOTICE OF APPEAL 


Notice is hereby given this 3rd day of March, 1966, that plaintiff, 
Russell Hardy, Sr., hereby appeals to the United States Court of Ap- 
peals for the District of Columbia from the judgment of this Court en- 
tered on the 23rd day of February, 1966 in favor of defendant in the 
amount of $33,030.40 against said plaintiff. 


Attorney for plaintiff 
1700 K Street, N.W. 
Washington, D. C. 


Copy to: 


Michael F. K. Dolan, Esquire 
1629 K Street, N.W. 
Washington, D. C. 


Attorney for Defendant 


1961 
Dec. 20 
Dec. 20 

1962 
Jan. 11 


Jan. 19 
Jan. 26 


Jan. 31 
Feb. 6 
Feb. 6 
April 18 
April 28 
May 28 
June 29 
June 29 


June 30 
July 6 


July 9 
July 13 
July 13 


July 26 


July 31 


Aug. 3 


RELEVANT DOCKET ENTRIES 


Complaint, appearance 
Summons 


Motion of defts to dismiss complaint; affidavit; exhibits 
(2); P& A 

Opposition of pltf to motion to dismiss; exhibit; affidavit. 
Order denying motion of defts to dismiss the complaint. 
(N) Curran, J. 
Order denying motion of defendants to dismiss the com- 
plaint (N) Curran, Jr. 

Answer of deft #1 to complaint; appearance of Lawrence 
E. Carr, Jr. 

Answer of deft #2 to complaint; appearance of Lawrence 
E. Carr, Jr. 

Motion of pltf for leave to file supplemental & amended 
complt; P & A; Exhibit; 

Opposition of defts to plff's motion for leave to file sup- 
plemental & amended complaint 

Affidavit of pltf 

Motion of pltf for summary judgment; P& A 

Motion of pltf for preliminary injunction; P&A 
Statement of material facts of plaintiff 
Order granting motion for leave to file a supplemental 
and amended complaint, without prejudice to defendants 
filing motion forum non conveniens (N), Hart, J. | 
Supplemental and amended complaint 

Opposition of defendants to motion for prelesiiary in- 
junction 

Opposition of defendants to motion for summary judg- 
ment 

Motion of defendant to dismiss amended and supplemen- 
tal complaint; P& A 

Appearance of Smith W. Brookhart as attorney for plain- 
tiff. 

Order denying motion for preliminary injunction (N) 
Tamm, J. 
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Order denying motion of plaintiff for summary judg- 
ment (N) Tamm, J. 

Opposition of plaintiff to motion to dismiss; affidavit. 
Order denying motion to dismiss amended and supple- 
mental complaint. (N) Jones, J. 

Answer of deft #1 to supplemental & amended complt 
Answer of deft #2 to supplemental & amended complt 
Called, Ass't Pretrial Examiner 


Motion of pltf for appointment of receiver p/1 to con- 
serve & stop loss to estate; P&A 
Opposition of defts to motion for appointment of re- 
ceiver; P&A 
Reply of pltff to opposition to appointment of receiver; 
affidavit 
Transcript of proceedings 6-18-62 
Order denying motion for appointment of receiver; 
placing cause on ready calendar; directing all pre- 
trial discovery be completed on or before 4-5-63 & 
advancing for pretrial and trial as of 4-5-63 (N) Jones, J. 
Interrogatories of deft #1 
Interrogatories to Michael F.X. Dolan 
Motion of deft #1 to strike interrogatories of pltff; 
P&A 
Opposition of pltff to motion to strike interrogatories; 
affidavit 
Answer of deft #2 to interrogatories 
Notice of pltff to take the deposition of Elizabeth C. 
Hardy and to produce 

July Deposition of Elisabeth Hardy 

Aug. Depositions (2) of Mrs. Corinne C. Travis, 7-29-63 

Aug. 12 Motion of pltff for hearing and for judgment for failure 
to answer interrogatories 

Aug. 21 Opposition of deft. #1 to motion for judgment 

Aug. 22 Answers of deft #1 to interrogatories 

Sept. 17 Withdrawal of pltffs motion for hearing and judgment, 
per counsel 

Oct. 8 First notice under Rule 13 

Nov. 19 Cause dismissed, as of 11-8-63 (N) (by clerk) 
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Motion of pltf to vacate dismissal under Rule 13 
Opposition of defts to motion to reinstate 

Appearance of Irving G. McCann as attorney for pitt. 
Recommendation of pretrial examiner granting motion 
to vacate dismissal, staying Rule 13 until February 3, 
1964, placing cause on Ready Calendar as of February 
3, 1964, and all discovery be completed on or before 
said date. 

Notice by deft #1 to take deposition of pltf 


Motion of pltf to produce and to perform stipulations 
Request of pltf for admission 
Deposition of pltf by deft 
Opposition of deft #1 to motion to produce 
Order granting motion of pltf to order deft Elisabeth 
C. Hardy to authorize Commissioner of Internal Rev- 
enue to furnish copies of Federal Income tax returns. 
Keech, J. 

April 27 Pretrial Proceedings 

April 29 Request of pltff for Admissions 

May 9 Objection of defts to pltffs request for admissions 

May 11 Response of deft #1 to request for admissions 

May 14 List of witnesses by defts 

June 3 Order sustaining objection to request for admissions 
(N) Curran, J. 

October 19 Appearance Thomas M. O'Malley attorney for defend- 
ant Michael Dolan 

Oct 19-21 Hearing (Keech, J.) 

October 30 Memorandum and order dismissing counts #1, 2 and 
4 against defts and finding for pltff as to count #3 
(Keech, J.) 

Nov. 9 Motion of pltf to alter or amend judgment; Exhibits 
(2); P& A 

Nov. 9 Motion of deft for judgment NOV or in alternative for 
a new trial; P& A 

Nov. 17 Points and authorities of pltf in opposition to motion 
for judgment or a new trial 

Nov. Opposition of deft to motion to alter or amend jude- 
ment 
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Motion to alter or amend judgment and motion for 
judgment notwithstanding trial argued and taken under 
advisement (Keech, J.) 

Order denying motion of deft for new trial and motion 
of pltf to alter or amend judgment (Keech, J.) 

Notice of appeal by pltf from order 10-30-64 

Notice of appeal by deft from judgment 11/30/64 


Exhibits of plaintiff A, B, Cl thru C73, D1 and D2, 

El thru E7, F1 thru F4, Gl and G2, H, J, K, O, P, 

Q, R, S, T, U and Exhibits 1, 2, 3, 4, 5, 6a and 6b, 

7, 9, 10, 11, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 

25, 26, 27, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 
41, 42 and 44. 

Order extending time for pltf to file record on appeal 
to and including March 20, 1965, Matthews, J. 

Order extending time for deft to file record on appeal 
to & including March 20, 1965, Tamm, J. 

Motion of plaintiff for order of compliance with judg- 
ment 

Opposition of deft #1 to motion for order of compliance 
with judgment 

Affidavit of Russell Hardy, Sr. 

Transcript of proceedings 

Motion of pltf for relief from judgment; Exhibit; points 
and authorities 

Motion of deft #1 for relief from judgment; affidavit; 
P&A 

Motion of pltf for order of compliance with judgment 
denied, (Keech, J.) 

Certified copy of decree entered 4/20/65 in support 
of motion of pltff for relief 

Motion of pltf for relief from judgment denied pend- 
ing determination of appeal and cross appeal (N) 
(fiat) Keech, J. 

Motion of defendant for relief from judgment denied 
pending determination of appeal and cross appeal 

(N) (Fiat) Keech, J. 


June 11 
June 11 


June 28 


June 28 
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Motion of pltf to vacate order of June 7, 1965; P&A; 
Motion of pltf to vacate order of April 27, 1965; 
P&A 

Motion of plaintiff to vacate order of June 7, 1965, 
denying plaintiff's motion for relief from judgment 
pending determination of appeal and cross-appeal 
Denied. This case is pending in USCA on appeal | 
and cross appeal which embrace a number of ques- 
tions. This Court does not deem it appropriate to 
act on this motion at this time. In addition the res 
is in the State of Maryland as an incident to Mugs 
tion there (N) (fiat) Keech, J. 

Motion of plaintiff to vacate order of April 27, 1965, 
denying plaintiff's motion for order of compliance 
with judgment Denied. Matter pending USCA on ap- 
peal and cross-appeal (N) (fiat) Keech, J. 

Motion of pltf under Rule 70, RFCP for writ of ex- 
ecution or assistance for obedience to judgment; 
P&A; Exhibits A and Al 

Motion of Plaintiff under Rule 70, FRCP for Writ 
of Execution or assistance for obedience to Judg- 
ment was denied for the reason that matter is pend- 
ing on appeal and cross-appeal (N) (fiat) Keech, J. 
Certified copy order USCA dismissing appeal and 
denying appellee's request for judgment under Rule 
23. 


Certified copy of judgment of USCA, affirming judg- 
ment without prejudice to renewal of sae mo- 
tion under Rule 60(B) 

Motion of pltfs for relief from judgment and for sum- 
mary judgment; P & A; statement; affidavit 
Opposition of deft #1 to motion from relief from judg- 
ment and opposition to motion for summary judgment; 
statement; P& A 

Motion of pltf to effectuate judgment; P & A's; state- 
ment; 

Supplemental memorandum of deft in response to 
pltf's motion for relief from judgment; Exhibit 
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Opposition of deft to motion to effectuate judgment 
Motion of pltf for judgment, affidavit, P& A 
Supplemental memorandum of pltf in support of pltfs 
motion for relief from judgment and for summary 
judgment; exhibit 

Appearance of Malvern J. Sheffield, attorney for 
plaintiff 

Motion of plaintiff to effectuate judgment heard, ar- 
gued and granted, Keech, J. 

Order for sale of securities of Elisabeth C. Hardy 
and further ordering that the sum of Ten Thousand 
Dollars ($10,000.00) with interest at 6% per annum 
from Oct. 30, 1964 to Feb. 4, 1966 be paid Elisabeth 
C. Hardy and balance to be paid jointly to Russell 
Hardy, Sr., and Smith W. Brookhart, his attorney 
(N) Keech, J. 

Supplemental memorandum of deft of P & A in sup- 
port of opposition to motion for summary judgment; 
exhibits 

Second supplemental memorandum of pltf in support 
of motions for relief from judgment and for summary 
judgment; exhibit 

Memorandum of deft in reply to second supplemen- 
tal memorandum 

Reply of pltf to defts memorandum filed 1/31/66 
Memorandum by pltf to the Court 

Final memorandum by pltf for the Court and affidavit 
Motion of plaintiff for relief from judgment and va- 
cate order of October 30, 1964 heard, argued and 
taken under advisement, Keech, J. 

Motion of plaintiff for summary judgment heard, ar- 
gued and taken under advisement, Keech, J. 
Memorandum and Order vacating judgment of Oct. 
30, 1964; with respect to Count #4 of plaintiff's sup- 
plemental and amended complaint; and Judgment for 
plaintiff in the sum of $22,510.33 with interest and 
Judgment for defendant in the sum of $33,030.40 with 
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interest, less charges created by order of the Circuit 
Court for Montgomery County, Md., (N) Keech, J. | 
Notice of Appeal by pltf 

Transcript of Proceedings 2/8/66 

Transcript of Proceedings 10/21/64 
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REPLY BRIEF FOR APPELLANT 


Piecemeal Trial and Appeal 


Appellee's Brief argues that the contract for sale of the real es- 
tate for money did not effect an equitable conversion to personalty and 
hence the money received is real estate; that the ownership of real es- 
tate is to be determined according to Maryland law; that if the money 
be considered personalty, its ownership should also be determined by 
Maryland law; and that no part of the income tax of $10,520.37 collected 
by the government from the proceeds of the sale, should in any event be 
charged to appellee. : 


Although all of these matters of fact and law could and should have 


been raised by appellee at the trial in October 1964, none was raised 
either there or on the first appeal to this Court in No. 19,236, nor in 
any pleading, at pretrial or otherwise; appellee's only defense to appel- 
llant's claim to sole ownership, at the trial and in this Court on the 
former appeal, was that the parties were not divorced. 


When, therefore, this case was remanded on the former appeal, 
one question only remained for action by the trial court: whether the 
divorce for desertion which appellant had obtained met the requirement 
of the doctrine of the Moore case. The trial court received the decree 
of divorce in evidence, and decided that it satisfied that requirement. 
Nevertheless, it then permitted appellee to assert these entirely new 
matters of fact and law; and, on the theory that they avoided the rule of 
the Moore case, again decided against appellant. Appellee was thus 
permitted, unfairly to appellant, and against orderly, expeditious and 
inexpensive procedure and determination of the action, to assert and 
have her defenses tried, decided and appealed one ata time. Parasew 
Co. v. Tower, 118 A.2d 678, 208 Md. 396; 5B C.J.S., Appeal and Error, 
sec. 1825, p. 197; Rule 1, F.R.C.P. As held by this Court in Noel v. 
Olds, 149 F.2d 13, 80 U.S. App. D.C. 63, the Federal Rules of Civil Pro- 
cedure, were intended to prevent such piecemeal process of judicial 
determination which the trial court permitted to appellee. 


This Court should therefore reverse the judgment of the District 
Court, without consideration of these new matters, and order entry of 
judgment for appellant. 


Just this year this Court reiterated the Moore doctrine that: 


Where jointly held property is involved, and the 
evidence shows that the husband contributed the bulk, 
if not all, of the funds for the purchase thereof, the 
wife's interest is deemed to be conditioned on her 
faithful performance of the marriage vows. 'The de- 
fendant [Mrs. Mazique] by deserting her husband, 


breached that condition * * *.' Richardson v. Richard- 
son, 72 App. D.C. 67, 112 F.2d 19, 21 (1940); Oxley v. 
Oxley, supra." Mazique v. Mazique, 123 U. S. App. 
D.C. __, 356 F.2d 801, 804 (1966). 


Equitable Conversion 

As an answer to the argument of Appellee's Brief that appellant in- 
tended the contract of sale of the real estate should not effect equitable 
conversion, and that the money when actually received should be con- 
sidered as realty, the Court is referred to Appellant's Brief, PP. 12-16. 


Briefly, the trial court reached its conclusion by an inferential and 
untenable construction of an agreement which appellee refused to make, 
and by disregarding appellant's refusal to make an agreement proposed 
by appellee containing a literal and unmistakable statement, requiring 
no inference, that the money should be considered "as if no sale had 
been made". The correct inference from appellee's rejection of an 
agreement which would have prevented equitable conversion (assuming 
that construction to be correct), would be that her intention was for, not 
against, equitable conversion. The inference from appellant's refusal 
to make an agreement which also was against equitable conversion, 
would be that his intention was also for equitable conversion. _ 


Application of Maryland Law 


For an answer to appellee's argument that under Maryland law ap- 
pellee could not lose her interest in an estate by the entirety no matter 
what her conduct, the Court is referred to Appellant's Brief, pp. 18-24. 


Income Tax Levy. 

As an answer to appellee's argument that in no event should appel- 
lee be charged with any part of the $10,520.37 tax lien, the Court is re- 
ferred to Appellant's Brief, p. 39. 


Appellee is now estopped to contend that the levy was one 


applied to the interest claimed by her. It is elementary that an estate 
by the entirety may not be subjected to a lien for a debt of one spouse, 
but may be subjected to a joint indebtedness. Phillips v. Krakower, 46 
F.2d 764. The record in this case does not show that appellee regis- 
tered any objection to the levy when made in 1961, as, according to her 
present contention, she could have effectively done. It must therefore 
be presumed that she then considered she had no valid ground for ob- 
jection, either because she deemed the debt to be a joint one, or deemed 
appellant to be the sole owner of the fund on which the levy was made. 
In thus acquiescing in the levy, she has impliedly admitted the joint in- 
debtedness or sole ownership of appellant. By failing to assert in 1961 
any objection or claim relative to the tax debt, appellee is estopped by 
laches from now asserting it against appellant in this case, as was done 
for the first time five years later, in January 1966, in the trial courton 
the remand. 


Appellee now contends, in effect, that by failing to assert in 1961 
non-liability on her part for the tax debt, and permitting its collection 
from the estate by the entirety, she paid the debt of her husband, there- 
by substituting herself for the government as his creditor. The payment 
by a wife of her husband's debt in the circumstances of this case will be 
presumed to have been intended as a gift to him, and not to substitute 
herself as his creditor. Frankfort Co. v. Wsczolek, 183 A.52, 320 Pa. 
437; 41 C.J.S., Husband and Wife, sec. 156, p. 636. Moreover, whenthe 
tax levy was made in 1961 appellee was a debtor ex maleficio of appel- 
Jant. At that time she had in her possession stock in the amount of 
$34,876.21, which, as determined by the trial court, belonged to appel- 
lant, and which appellee had secretly and fraudulently taken from appel- 
lant, and on which up to that time she had received dividends of 
$13,081.30. (Plaintiff's Exhibits E-1, E-2, E-3, Appendix to Brief for 
Appellant in No. 19,236, pp. 13-19). 


Any intention which appellee may have had merely to substitute her- 


self for the government was for five years sedulously concealed from 
appellant. The substitution and concealment have operated to his sub- 
stantial detriment. He has thus been deprived of the statutory benefits 
pertaining to tax indebtedness to the government; viz., compromises, 
agreements as to liability, extensions of time, installment terms, lim- 
itation, etc. Appellee has also thus substituted a harsh and hostile 
creditor for a lenient, considerate and experienced one. 


Respectfully submitted, 
SMITH W. BROOKHART 
MALVERN J. SHEFFIELD, JR. 


Brookhart, Becker & Dorsey 
1700 K Street, N.W. 
Washington, D.C. 20006 


Attorney for Aptellant 
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STATEMENT OF QUESTION PRESENTED 


In the opinion of appellee the question presented in this appeal is: 


Was the United States District Court correct in ruling that the pro- 
ceeds of the sale of Maryland real estate owned by Maryland residents, 
formerly husband and wife, were divisible in equal shares between said 
former spouses, where the husband had obtained, prior to the division, 
an absolute divorce in Maryland from the wife onthe ground of the wife's 
desertion? 


In the opinion of the appellee, the question should be answered in the 
affirmative. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant and appellee were married on July 20, 1939. They were 
divorced by decree of the Circuit Court for Montgomery County, Mary- 
land entered May 27, 1965. 


Between the marriage and divorce the parties had been involved in 
a series of domestic difficulties, erupting periodically, 1942, 1946-1947, 
and 1961, in litigation between them. : 


In July, 1961, appellant filed suit against appellee in the Circuit 
Court for Montgomery County, Maryland, Equity Number 24474, seeking 
(1) that his wife be declared trustee of certain securities allegedly pur- 
chased by her in her own name with household moneys furnished by the 
husband, and (2) that the wife be declared trustee of her share in the 
entireties interest in real estate owned and occupied by them as husband 
and wife in Kenwood, Montgomery County, Maryland. The wife demurred: 
to the husband's complaint and also filed a counterclaim for absolute 
divorce on the ground of desertion. While those actions were pending, 
the parties both signed a contract in September, 1961, to sell their home 
in Kenwood for $75,000.00. 


Settlement of the contract was held in the offices of Conroy and Wil- 
liams in Bethesda, Maryland on October 17, 1961. 


At the time and on the date of the settlement, a memorandum or 
agreement was drawn by the husband and signed by himself, his wife and 
the settlement attorney, whereby the issuance of the check representing 
the proceeds of the sale was "without prejudice to the rights of Russell 
Hardy, Sr., and Elisabeth C. Hardy”. (emphasis supplied.) 


Subsequently, on December 20, 1961, husband sued wife and her 
attorney in the District Court for damages and for the appointment of a 
receiver of the checks (proceeds of the sale of the house), both of which 
claims have heretofore been adjudicated by judgment in favor of both 
defendants, and subsequently were affirmed by this Court in Case Num- 
ber 19236. 


In July, 1962, pursuant to an order of the District Court, appellant 
husband was granted leave to file, and did file, an amended and supple- 
mental complaint, seeking the same relief against his wife as he was 
seeking in the Equity Action (24474) pending in the Circuit Court for 
Montgomery County, hereinabove described in this counterstatement. 
Included in the amended and supplemental complaint were the two orig- 


inal counts for damages and for appointment of receiver by appellant in 
the District Court in December, 1961. 


All counts of the amended and supplemental complaint having been 
brought to issue, the cause below was pre-tried on April 23, 1964. The 
trial was held on October 19, 20 and 21, 1964, resulting in findings for 
defendant wife and her attorney on the issue of damages and the petition 
for appointment of a receiver; and a finding for appellant on the complaint 
to have his wife declared trustee of securities purchased by her with 
household moneys. As to the complaint dealing with the realty (or rather 
the proceeds of its sale), the court below held (and this Court affirmed) 
that since, at time of trial, the parties were husband and wife, the trial 
court had no authority to divide entireties property. 


In June, 1964, appellant filed a suit for divorce (Equity Number 28431) 
in Montgomery County, Maryland, charging defendant wife with a deser- 
tion on October 10, 1961. That suit was consolidated with the aforemen- 
tioned Equity Number 24474, and tried in March, 1965, resulting on April 


20, 1965, in the granting of a decree of absolute divorce to appellant hus- 
band and the dismissal of appellee wife's divorce counterclaim in Equity 
Number 24474. 


In January, 1966, after this Court amended its judgment of December 
15, 1965 (Number 19236) and granted leave to appellant husband to file 
his 60 (b) motion in the District Court, his motion was filed on January 
10, 1966. Appellee opposed the motion (J.A. 47), and after the filing of 
extensive memoranda by both parties, the appellant's motion for relief 
from judgment and for summary judgment was argued on February 8, 
1966. On February 23, 1966, the trial judge granted appellant's motion 
for summary judgment in part, and also awarded partial summary judg- 
ment to appellee, in effect dividing the proceeds of the sale of their Ken- 
wood real estate equally between them, after first debiting appellant for 
some $10,000.00, being the amount of a Federal tax lien against appellant 


which was taken from the proceeds at the time of settlement on October 
17, 1961. 


SUMMARY OF ARGUMENT 


1. In spite of the doctrine of equitable conversion, it was the obvi- 
ous intention of both the husband and the wife to consider the proceeds 
of the sale of their home as realty. 


2. If the District Court had jurisdiction torule on appellant's prayer 
for judgment and on his motion for relief from judgment, it had such jur- 
isdiction as was conferred on it by the general jurisdictional provisions 
of the District of Columbia Code, and not under any of the provisions 
relating to domestic relations. 


3. Since the real property, which was the subject of the action, is 
situated in Maryland, the law of Maryland should be applied in determin- 
ing the rights of the owners of the property. 


4, When the parties were divorced in 1965, under Maryland law they 
became owners in common of that which they had formerly owned by the 
entireties, and accordingly the District Court's award of a portionofthe 
proceeds to appellee, though she had not moved for summary judgment 
formally, was an acknowledgment and declaration of her ownership. 


ARGUMENT 


I. 


In Spite of the Doctrine of Equitable Conversion, It Was the 
Obvious Intention of Both Husband and the Wife To Con- 
sider the Proceeds of the Sale of Their Home as Realty. 


In October, 1961, there was already pending in the Circuit Court for 
Montgomery County, Maryland, a suit by the husband to obtain his wife's 
entireties interest in their Kenwood real estate. With that knowledge, 
they agreed that the check in payment of the sale price would be payable 


to them as tenants by the entireties and that the agreement would be with- 
out prejudice to the right of either of them. Under such circumstances, 
would it not be logical and prudent for the parties to agree to preserve 
the status which had existed prior to the sale? Itis difficult to conceive 
of a situation in which a wife, who was a defendant in an action possibly 
affecting detrimentally her interest in real estate, would voluntarily do 
anything to prejudice her own interest. It is equally easy to imagine that 
a husband, plaintiff in the real estate suit, and a practicing lawyer of 
some forty years, would, at the time of the conveying of the real estate, 
take some step to assure that the action previously filed would not be 
adversely affected by his joining in a deed or accepting a check for the 
proceeds. 


In July, 1962, when the amended and supplemental complaint was 
filed, the sale and conveyance of the real estate had been a matter of 
history for nine months. And yet appellant, the same person, with forty 
years experience as an attorney, who had drawn the agreement which 
was to be "without prejudice", prayed that the trial court decree him the 
owner of the "said real estate". No reason or excuse is offered by appel- 
lant for seeking real estate rather than money, except, as pointed out in 
his brief, that he was appearing pro se (Br. p. 12). 


In addition, during the trial in the court below, plaintiff introduced 
in evidence as Plaintiff's Exhibit Six (6), a proposed agreement of 
November, 1961, never executed, but which he testified he had prepared. 
The 8th Paragraph of that proposed agreement provided as follows: 


"8, The making of this agreement and nothing contained 
herein, shall affect or prejudice the claims of Russell | 
Hardy, Sr., versus Elisabeth C. Hardy, Equity No. 
24474, in the Circuit Court for Montgomery County, and 
Russell Hardy, Sr., versus Elisabeth C. Hardy, Law No. 
11617, in the Circuit Court for Montgomery County, 
Maryland." 


In both the agreement of October 17, 1961,’ and the proposed agree- 
ment, Plaintiff's Exhibit Six (6) in the trial, taken with plaintiff's prayer 
in his amended and supplemental complaint, there is little room for 
questioning the proposition that appellant was treating the fundas realty. 


0. 


If the District Court Had Jurisdiction To Rule on Appellant's 
Prayer for Judgment and on Bis Motion for Relief From Judg- 
ment, It Had Such Jurisdiction as Was Conferred on I by the 
General Jurisdictional Provisions of the District of Columbia 
Code, and Not Under Any of the Provisions Relating to Domes- 
tic Relations. 


At the time of the decisions of the Scholl and Heath cases by this 
Court in 1945 and 1951 (Scholl v. Scholl, 80 U.S. App. D.C. 292, 152 F.2d 
672; Heath v. Heath, 89 U.S. App. D.C. 68, 189 F.2d 697), the District 
Court had jurisdiction over domestic causes, and this Court in those 
cases decided that, even though the parties were divorced a vinculo ina 
foreign jurisdiction, the District Court could adjudicate the property 
rights of the divorced spouses. 


Since September 9, 1959, before the filing of any action by appellant 
and long before the entry of any judgment (affecting the parties) by the 
District Court or the Circuit Court for Montgomery County, Maryland, 
the District of Columbia Code was amended by the vesting of additional 
powers in the Domestic Relations Branch of the Municipal Court for the 
District of Columbia (D.C. Code, Sect. 11-762; 73 Stat. 473; P.L. 86-241, 


7 Appellant's brief (Br. 14) expresses a doubt that appellee was a party to the 
agreement of October 17, 1961. Yet in Paragraph 7 of an affidavit of appellant 
dated January 19, 1962, in support of his opposition to a motion to dismiss, he 
stated: 


"At that time the following written agreement was made 
and signed by Conroy and Williams, Elisabeth C. Hardy, 
and me: * * * *," 


Sec. 1). The new Branch which had previously been vested with exclusive 
jurisdiction in matters of divorce, annulment, etc., was then vested with 
the power to adjudicate the property rights of the parties whose marital 
status it had adjudicated. Later, the Code was further amended by the 
creation of the District of Columbia Court of General Sessions, whose 
Domestic Relations Branch continued to have exclusive jurisdiction in 
matters of divorce and annulment, etc., as well as the property rights 
incidental thereto. At the times of the creation of the Branch in 1956 
and of the General Sessions Court in 1963, the Code provided the fol- 
lowing definitions: 

11-759 

"As used in this chapter - 
(a) 'Branch' and 'Domestic Relations Branch’ mean 
the Domestic Relations Branch of the Municipal Court _ 


for the District of Columbia created by Sections 11- 
751 to 11-755; 


(b) 'Court' means the Municipal Court for the District 
of Columbia and the several judges thereof." 


16-901 (Supplement IIT) 


"As used in this chapter, 'court' means the Domestic 
Relations Branch of the District of Columbia Court of | 
General Sessions", 


Accordingly, when appellant cites Section 16-409 of the District of 
Columbia Code (1961 ed.) or Section 16-910 (Supplement III), he is ask- 
ing the District Court to act under an authority andpower which'has been 
exclusively vested in another court. The District Court no longer is 
empowered to act as a Domestic Relations Court, as it did prior to Sep- 
tember, 1956, except, of course, with respect to any cases which may 
somehow, through appeal or otherwise, still be pending. 


The only way in which the District Court can assume to adjudicate 
the rights of the parties in this action is through its general jurisdiction, 


conferred by the personal service of a Summons on defendant and her 
submission by general appearance. 


Accordingly, the District Court's authority to adjudicate the rights 
of the parties with respect to the money is not derived from Section 16- 
409 of the District of Columbia Code, as claimed by appellant (Br. 25 et 
seq.), but is based solely upon the physical presence ofthe parties before 
the District Court, acting under the grant of jurisdiction conferred on it 
by Section 11-306 of the District of Columbia Code (1961 ed.). Contrary 
to the intimation in appellant's brief (Br. 31), appellee has never con- 
tended that the Domestic Relations Branch of the Court of General Ses- 
sions had jurisdiction of the cause, and she does not contend so now. 
That Branch never could have jurisdiction over the subject matter of the 
present controversy, since the partiestothe controversy were domiciled 
and resident outside the District of Columbia. 


I. 


Since the Real Property, Which Was the Subject of the Action, 
Is Situated in Maryland, the Law of Maryland Should Be Ap- 
plied in Determining the Rights of the Owners of the Property. 


In Greenwood v. Page (1943), 78 U.S. App. D.C. 166, 138 F.2d 921, 
it was held that the general rule, applicable in the District of Columbia, 
is that "the law of the situs of real property governs not only its descent, 
alienation and transfer, but the effect and construction of wills and other 
conveyances", 78 U.S. App. D.C. 166, 168. Similarly, in Noyes v. Par- 
ker, 68 App. D.C. 13, 92 F.2d 562 (1937), it was held: 


"Tt is a well-established principle of law that jurisdic- 
tion over questions of title to real property is pos- 
sessed exclusively by the courts of the situs of such 
property.” 


In the Noyes case, supra, the Court of Appeals relied upon, and quoted 


from, the holding of the U. S. Supreme Court in DeVaughn v. Hutchinson, 
165 U.S. 566, 17S. Ct. 461, 462, 41 L. Ed. 827: 
"It is a principle firmly established that to the law of 
the State in which the land is situated we must look 
for the rules which govern its descent, alienation, and | 


transfer, and for the effect and construction of wills 
and other conveyances." 


Appellee took title to the land in question as a sole owner in 1942. 
Nearly five (5) years later, through the use of a "straw" party, the prop- 
erty was placed in the names of appellant and appellee as tenants by the 
entireties. If a condition imposed by the law of the District of Columbia 
were to have any effect at all, it would appear by logic to have to be 
imposed at the time the title to the property vestedinthe appellee. What 
possible reason can be advanced to say that, when the wife took title to 
the land (in 1942 or 1947), her ownership was subject to a condition 
imposed by an appellate court of the District of Columbia? If the condi- 
tion were not imposed at the outset of the period of ownership, can it be 
said somehow to have been imposed at a time subsequent to the taking of 
title? It seems palpably clear that, when appellee (and later, the appel- 
lant) took title to the Kenwood property, they took it subject to whatever 
benefits or detriments would be at that time imposed upon their owner- 
ship by the law of Maryland, as interpreted and expounded by the Court 
of Appeals of Maryland. 


Even if the fund of $55,540.43 were considered as personal property 
the Court should apply the law of Maryland since the general rule fol- 
lowed in the District of Columbia is that, in such cases, the rights to 
personal property would be determined by the law of the domicile of 
the owners of said personal property. Snashail v. Metropolitan R. Co. 
(1890), 8 Mackey 399, 19 D.C. 399, 10 L.R.A. 746. 


Plaintiff's original (equity No. 24474) bill of complaint was filed in 
the Circuit Court for Montgomery County, seeking, among other things, 
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the relief which he ‘also sought in the District Court, namely, that a for- 
feiture of defendant's interest be declared. Had plaintiff pursued Equity 
No. 24474 to its conclusion (after the award of a divorce to plaintiff) 
there can be no doubt that the Circuit Court would have applied the law of 
Maryland in adjudicating the property rights of the parties. Plaintiff 
now seeks to have the District Court, which had jurisdiction in personam 
only, apply the District of Columbia law. In his memoranda, there is a 
total void of cases showing that Maryland courts would grant him the 
relief he seeks. 


In Schultze v. Schultze, 112 U.S. App. D.C. 105 (1962), it may be of 
interest to note that the property sub judice in that case was located in 
the District of Columbia. The appellate record of the Schultze case 
reveals that the parties to that action had also owned property (the 
so-called marital domicile) in Montgomery County, Maryland as tenants 
by the entireties, and that after the divorce, said property was sold and 
the proceeds divided equally among the parties. 


For the first time on appeal, appellant now claims that appellee 
obtained the property by fraud and misrepresentation. Neither in the 
amended and supplemental complaint nor in the pre-trial order did 
appellant seek to have the entireties property declared his because of 
appellee's fraud and misrepresentation; 2 nor did he claim so in his 
motion for relief from judgment. In the prior two documents, his claim 
was based upon an alleged series of breaches of marital obligations by 
appellee; in the 60 (b) motion, his claim is based upon the award to him 
of a decree of absolute divorce on the ground of appellee's desertion — 
a desertion held by the Montgomery County Court to have occurred on 


2 in support of the fraud claim (Br. 22) and in support of appellant's narrative 
of the taking of title to the Kenwood home (Br. 17), appellant makes reference to 
his deposition (J.A. 40-42) taken December 30, 1963; appellee states that the dep- 
osition was never received nor offered in evidence during the trial in the court 
below, and is not, therefore, a part of the trial proceedings. 
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October 10, 1961, when the parties had already sold their house, and at 
a time when appellant had previously filed a complaint and amended bill 
of complaint against appellee in Montgomery County. 


Appellant seeks all the benefit and advantage of the divorce decree 
and memorandum opinion of the Maryland court (Br. 23, 24), but, with 
respect to the division of the parties’ property, he claims (Br. 25 et seq.) 
that strong public policy considerations require the application of Dis- 
trict of Columbia law and the decisions of this Court. 


Though the point is not now before the Court, the anomaly created 
by the District Court's denial of appellee's two forum non conveniens 
motions becomes all the more obvious, particularly in light of this 
Court's comments in Filson v. Fountain, 84 U.S. App. D.C. 46, wherein 
New Jersey real estate was the subject of a controversy between parties 
who were within the jurisdiction of the District Court; when the dissat- 
isfied party appealed, this Court, prior to holding that the law of the situs 
governed the rights of the parties, stated: 


"Although we believe this to be an ill-advised suit in 
this jurisdiction in that it should have been instituted 
in New Jersey, the situs of the land, yet, having admit-: 
ted personal jurisdiction over all parties, we can and 
shall order judgment to be rendered ix personam 
against Mrs. Fountain, present appellee. * * *," 


Iv. 


When the Parties Were Divorced in 1965, Under Maryland Law 
They Became Owners inCommon of That Which They Had For- 
merly Owned by the Entireties, and Accordingly the District 
Court's Awardofa Portion of the Proceeds to Appellee, Though 
She Had Not Moved for Summary Judgment Formally, Was an 
Acknowledgment and Declaration of Her Ownership. 


In applying the law of Maryland, as defendant respectfully suggests 
must be done, defendant is entitled to one-half of the proceeds of the sale 
of the parties' real property. In Maryland the creation of an entireties 
interest by one spouse in favor of himself and the other constitutes an 
absolute gift. The Maryland Court of Appeals (whose decisions should 
be absolutely controlling since the parties are and were domiciled in 
Maryland, and their property was located in Maryland) has held that the 
creation of an entireties interest by one spouse in favor of the other con- 
stitutes an absolute gift. Avziderson v. Anderson, 138 A.2d 880; Reed v. 


Reed, 109 Md. 690, 72 A. 414; Masterman v. Masterman, 129 Md. 167, 
98 A. 537; Furstenburg v. Furstenburg, 152 Md. 247, 136 A. 534, 35 
A.L.R, 151. 


It would appear then that in 1942, when appellee became the fee sim- 
ple owner of the premises, 6400 Brookside Drive, Kenwood, Maryland, 
and later in 1947 when the parties created an estate by the entireties in 
that same property, an absolute gift — without condition — was created 
in the defendant by the plaintiff. 


As to the fund, $55,540.43, the parties are now, since the decree of 
divorce in the Spring of 1965, tenants in common. Reed v. Reed, 72 A. 
414, 109 Md. 690. Meyers v. East End Loan and Savings Assn. of Balti- 
more City, 116 A. 453, 139 Md. 607. 


Appellant bases his claim also on the fact that he alone paid all of 
the consideration for the purchase of the Kenwood home. In Breil v. 
Brell, it was held by the Maryland Court of Appeals that, as to the par- 
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tition of entireties property after divorce, in the absence of fraud or 
undue influence, the (Maryland) courts will not inquire into the contribu- 
tion of the parties prior to the joint acquisition, or attempt an apportion- 
ment. 143 Md. 443, 122 A. 635. . ! 


Appellant complains (Br. 38 et seq.) that appellee's failure to file 
opposing affidavits required that the court below disregard appellee's 
opposition to appellant's claim for judgment. Assuming, arguendo, that 
this Court might have already ruled that the District Court's award of 
partial summary judgment for appellant in the sum of $22,510.33 was 
correct, appellant claims that it was error for the District Court to 
award the other part to appellee. In spite of all of the affidavits and 
pleadings filed by both parties, and in spite of all the evidence taken 
during three days of trial, appellant contends that appellee forfeits her 
rights to something which was legally hers before the litigation com- 
menced, because appellee did not file sworn opposition to the motion 
for summary judgment. 


As to appellant's complaint that appellee should not have been 
awarded more than one-half of the $55,000.00 fund, and that she should 
have shared the burden of appellant's $10,515.70 federal tax lien, it must 
be pointed out to this Court that the appellant and appellee, according to 
the testimony at trial, always filed separate tax returns. As to the proof 
of the amount and type of the liens, appellant conceded at the argument 
on his motion for relief from judgment and for summary judgment on 
February 8, 1966 (Mo. Tr. 83, 85), that the stated amount of the liens 
was correct and that there was no factual challenge to the liens. | 


CONCLUSION 


Appellee urges this Court to judge this controversy as a Maryland 
controversy involving Maryland litigants and Maryland real estate; to 
hold that the incidental fact that a Maryland law firm using a District of 
Columbia bank does not warrant the application of District of Columbia 
domestic relations law; and to affirm as correct the judgment of the Dis- 
trict Court. 


Respectfully submitted, 


Michael F. X. Dolan 

1629 K Street, N. W. 

Washington, D.C. 20006 
Attorney for Appellee 


APPENDIX 


STATUTES INVOLVED 


Section 16-409 of the District of Columbia Code (1961 Ed.): 


"Upon the entry of a final decree of annulment or 
divorce a vinculo, in the absence of a valid antenuptial 
or postnuptial agreement in relation thereto, all prop- 
erty rights of the parties in joint tenancy or tenancy 
by the entirety shall stand dissolved and the court, in 
the same proceeding in which such decree is entered, 
shall have power and jurisdiction to award such prop- 
erty to the one lawfully entitled thereto or to apportion 
the same in such manner as shall seem equitable, just 
and reasonable." . 


Section 11-759 of the District of Columbia Code (1961 Ed.): 


"(a) ‘Branch’ and 'Domestic Relations Branch' 
mean the Domestic Relations Branch of the Municipal 
Court for the District of Columbia created by sections 
11-751 to 11-755; 


(b) ‘Court’ means the Municipal Court for the Dis- 
trict of Columbia and the several judges thereof." 


Section 11-762 of the District of Columbia Code (1961 Ed.): 


"The Domestic Relations Branch and each judge sit- | 
ting therein shall have exclusive jurisdiction over all 
actions for divorce from the bond of marriage and legal | 
separation from bed and board, including proceedings | 
incidental to such actions for alimony, pendente lite and 
permanent, and for support and custody of minor chil- 
dren; applications for revocation of divorce from bed 
and board; civil actions to enforce support of minor 
children; civil actions to enforce support of wife; actions 
seeking custody of minor children; actions to declare 
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marriages void; actions to declare marriages valid; 
actions for annulments of marriage; determinations 
and adjudications or property rights, both real and per- 
sonal, in any action hereinabove referred to in this 
section, irrespective of any jurisdictional limitation 
imposed on the Municipal Court for the District of Co- 
lumbia; and proceedings in adoption. 


Nothing in this chapter shall be construed to divest 
the United States District Court for the District of 
Columbia of jurisdiction and power to consider, and to 
enter and enforce judgments, orders, and decrees in 
any such action, application or proceeding filed in such 
court prior to the effective date of this section to the 
same extent as if this subchapter had not been enacted." 


Section 11-306 of the District of Columbia Code (1961 Ed.): 


"Said courts shall have cognizance of all crimes and 
offenses committed within said district andofall cases 
in law and equity between parties, both or either of 
which shall be resident or be found within said district 
and also of all actions or suits of a civil nature at com- 
mon law or in equity, in which the United States shall 
be plaintiffs or complainants; and of all seizures on land 
or water, and all penalties and forfeitures made, arising 
or accruing under the laws of the United States; and any 
one of the judges may hold a criminal court for the trial 
of crimes and offenses arising within the District." 


Section 16-901 of the District of Columbia Code (1961 Ed.): 


‘As used in this chapter, 'court’ means the Domestic 
Relations Branch of the District of Columbia Court of 
General Sessions." 
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APPELLANT'S PETITION FOR REHEARING 


Appellant petitions for rehearing on the following 
grounds : 

The Trial Court held that ownership of the money should 
be determined by Maryland law relating to real estate, and 
declared that for recovery by appellant, Maryland law required 
a showing of fraud and misrepresentation by appellee. It said: 

"Nevertheless, under Maryland law, absent a showing 

of fraud, coercion misrepresentation or undue ‘influ- 

ence at the time of the transaction, placing title 

in an estate by the entirety works as an absolute 


gift to the nonpaying spouse of an equal interest." 
(JA 36.) Hardy v. Hardy, 250 F. Supp. 956, 961 (1966). 


In this case the Trial Court, in effect, has said to 
appellant, you cannot have restitution of the property conveyed 


to appellee without proof of fraud and misrepresentation in 


procurement of the property. Appellant had supplied substantial 


and sufficient testimonial and documentary evidence of fraud 

and misrepresentation. However, the Trial Court did not con- 
sider or give any effect to such evidence, denied appellant an 
opportunity to supply additional similar evidence, and made no 
findings of fact or conclusions of law for or against fraud and 
misrepresentation, all solely on the ground that fraud and mis- 
representation, and any and all evidence thereof, is “irrelevant". 
(See coloquy between Court and appellant's counsel, post.) In 
effect, the Trial Court was stating that fraud and misrepresenta- 
tion was not an issue in the case. 

In Morgan v. United States, 304 U.S. 1, 14-15, the Court 
said of a similar but less aggravated denial, this was depriva- 
tion of the “rudimentary requirements of fair play"; and in the 
same case in 298 U.S. 480-482, it said: 

"T£ the one who determines the facts which underlie 


the order has not considered evidence or argument, 
it is manifest that the hearing has not been given. 
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"And to give the substance of a hearing, which is 
for the purpose of making determinations upon evi- 
dence, the officer who makes the determinations must 
iad and appraise the evidence which justifies 
them. 


The fiction of equitable conversion, the technical and 


mechanical formalities of conveyancing, the character of the 


property as real or personal, etc., relied on by the Trial Court, 
cannot neutralize or vitiate fraud and misrepresentation. On 
the contrary, fraud and misrepresentation vitiate and render all 
such matters ineffectual. ! 

From the beginning, appellant's case has been based on 
fraud and misrepresentation by appellee, and not merely upon the 
facts that the parties were married, held property by the entirety 
purchased by appellant, and were divorced for the fault of appel- 
lee. Fraud and misrepresentation were alleged in appellant's 
complaint (JA 1-9). The record contained substantial and suf- 
ficient evidence of fraud and misrepresentation supplied by 
appellant, same of which is summarized in appellant's brief, pp. 
16-18, 22-24, The Trial Court found that appellee was guilty 
of fraud and misrepresentation in her methods of concurrently 


obtaining other property of appellant. (Brief in No. 19,236, 


JA 38-44.) Nevertheless, the Trial Court held that evidence of 


fraud and misrepresentation was irrelevant. At the hearing of 
February 8, 1966, on Appellant's Motion for Summary Judgment, 
the following colloquy occurred: 


THE COURT: (addressing appellant's counsel) In other 
words, subject to what you have said, the record is 
now in the state that it can be dealt with either 

from your approach to it or from Mr. Dolan's approach 
to it? 


MR. SHEFFIELD: Your Honor, I still feel that we would 
want to put on evidence re arding the transaction that 
occurred back in 1942 and subsequently, bearing on 
what the rylan ourt has set forth as the law which 
would vitiate the gift. | 


In other words, to come in under the standard 
set forth in the Maryland Court to have this gift set 


“Se 


aside, we feel that we should be able to put on 
more evidence. We don’t think that the case 15 ripe 

for a summa udement in Elizabeth Hardy's behalt. 

THE COURT: Now, that is as to the situation as of 

1942? In other words, at the time the property went 

into her name solely, subsequently going through a 

straw and coming back into the two? 

Is that what you are referring to? 

MR. SHEFFIELD: Yes, Your Honor. 

THE COURT: I will hold that is not relevant to this 

determination. (Official Transcript, pp. 37-88). 

(Emphasis added.) 

This Court should therefore remand the case to the Trial 
Court with directions to consider all evidence heretofore 


received relative to fraud and misrepresentation, to receive 


additional evidence thereof, to consider all of such evidence, 


and all inferences therefrom, and to make findings of fact and 
conclusions of law on the question of fraud and misrepresenta- 
tion. The questions of fact, law and mixed questions of law and 
fact as to what constitutes " a showing of fraud, coercion, mis- 
representation or undue influence at the time of the transaction" 
clearly were not susceptible of disposition by summary judgment. 
(Indian Lake Estates, Inc. v. Lichtman, 114 U.S. App. D.C. 90, 
311 F.2d 776 (1962)). 
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